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ADVERTISEMENT. 

iIKE the original editions of the 
other volumes of Reports which 
form our feries of reprints, this 
coUeAion of Cafes in Parliament 
by Sir Bartholomew Shower has long been 
out of print and difficult to obtain. This 
faft alone would not have decided us to reprint 
the work, but as Bridgman, in his ^^ Legal 
Bibliography," writes thus of Shower's Cafes 
in Parliament, " Thefe Cafes are learnedly re- 
portedj and the arguments of the Counfel, as 
well as of the Judges, are recorded in a very 
able manner," and being in pofTeffion of fbme 
Appeal Cafes heard and decided between the 
years 17 26- 1733, not hitherto reported in the 
feries of Houfe of Lords Reports, and having 
the advantage of the editorfhip of Mr. R. L. 
LovELAND, of the Inner Temple, we believed 
that a new edition, in the more convenient form 
of an oAavo volume, incorporating the above- 
named new cafes, would be welcomed by the 
Profeflion, as well as enable the cuflodians of all 



Advertifement. 



public libraries to complete or add to their 
(eries of Englifh Reports; we therefore have 
produced this fourth edition of Shower's Par- 
liamentary Cafes, which we commend to the 
notice of thofe who poflefs our new editions of 
Bellewe, Cooke, Cunningham, Brooke's New 
Cafes, Choyce Cafes in Chancery, Wm. Kelynge, 
and Kelyng's Crown Cafes. 

The Publishers. 



London^ May 1876. 
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TO THE READER. 

NO ColUSiion of Cafes adjudged in Parliament having 
been yet publijbedf a Preface feems Neceffary to 
hej^eak the Reception of that which is now prefented to 
the World. 

To commend or excufe the ColleSlor^ will not perhaps he 
a Method to introduce it moft to Advantage: What may 
he fpoken in Favour of his Diligence or Capacity^ will 
be cenfured Vain ; and if any Excufe he offered for his 
Inability to have done it better ^fome will be ready to take 
him at his Word^ and think the Performance comes from 
a, carelefs or unjkilful Hand. 

Whatever the Author is^ there needs no Apology to be 
made for the Nature or Defign of the Work itfelf; for 
the SubjeH Matter will be Ufeful and entertaining to all 
Ranks ^ Englifhrnen, to whom Books are fo; that is^ to 
allfuch as underjiand and love Literature. 

Here is our Municipal Law^ and the Reafon of itf 
Equity and the Law of Nations interfperfed ; here is the 
Manner ofArguing^ and the Language of the Bar briefly 
toucht; here are the Forms of Proceedings Jometimes men- 
tionedf but then again thofe Forms are fuferfeded by the 
Original and Eternal Rules of yuflice. 

By the Debates and Arguments here reported^ (a) you («) Page i. 
may be acquainted in fame Meafure with the Rights of the 
PeerSf and their Incapacity to alien fuch their Rights ; 

b {a) 
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{a) Page 15. {a) with the Nature of Slander^ andfome Rules concerning 
[h) Pige 20. it ; (b) the Cour/e of Equity in refpedl of Penalties and 
Cojls. 

(0 Pige 13. (f) The Law of Average in the Cafe of Partial Lojfes 

{d) Page 26. at Sea ; (ji) the Circumftances upon which Relief may be 

had in Equity againft hard or unreafonable Agreements ; 
M Page 28. (e) the Conftruaion of JVills to Charitable Ufes^ where 

the Eftate intended is greater in Value than the particular 

(/) Page 31. Bequefts amount unto; (f) the Power of a Council of 

. State to commit; with Variety of Matter concerning 

Pleading; and the Plantations belonging to England; 

and the Privileges and Birthrights of the Englijh Sub* 

je^ by the Common Law^ and how far that Law extends. 

il) Page 45. (i) 3^' Nature ofColleges^ Hofpitalsy and other Elee^ 

mojynary Foundations^ and the Authority and Power of 

(b) Page 74. Vifitorsy and the Methods of their Proceedings ; (A) the 
Court of Chivalry or Honour^ the Extent and Boundaries 
of its furifdiCtion^ before whom held^ and when and in 

(i) Page 86. what Cafes a Prohibition lies to it; (/) the Power of 
Lords of Copyhold Manors to refufe Petitions for the 
Reverfal of Recoveries in their Courts^ and the Judg- 

(4) Page 89. ment of Equity upon fuch occajions; (Jt) the Right of 
Dower ^ and the Efficacy of a Term attending the Inherit- 
ance to prevent its Enjoyment^ and the Opinion of Equity 
thereupon. 

(0 Page 93. (/) The Preference of an Outlawry upon mefne Procefs 

to a Judgment not extended^ and the PraSlife and Reafon 
of the PraStife of the Court of Exchequer in that Cafe; 

(av) Page 98. (m) the Conftderation which a Court of Equity ought to 
have of Bonds^ Bills or Promifes made or given upon 
Condition or Confideration of promoting and procuring 
Matches* 

{m) Page 101. (») The Dependency which Ireland hath upon England, 
and her Subordination to it^ and the Authority of the 

Houfe 
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Houfe of Piers in ThiSf over the Proceedings in the 
Chancery of that Kingdom ; {a) the Opinion of Equity (a) Pige io8. 
upon Conditional Limitations^ and what will be a Per- 
formance offuch Conditions^ and to whom the Profits Jhall 
go during the intermediate Time^ Sec. 

(b) The Salification requifite in a Prefentee to a (^) Page 114. 
Benefice^ and the Power of the Ordinary to refufe for 
Defeat of Knowledge^ and how that Defied is to he tried; 
(c) the ConJiru£fion of Law upon a Deed leading the (<') Page i35* 
Ufes of a Fine of the Wifis Land to the Heirs of the 
Huflfand^s Body^ the Huflfand dying afterwards before 
the Wife; (d) the Right of the Half Blood, in the WP*«en9- 
Diftribution of an Intejiate^s Ejiate, and unto what 
Share; (/) the Right of nominating to the Office of Chief {e) Page 143. 
Clerk for inrolling of Pleas in B. R. and to whom it 
belongs ; (/) the Nature of a Bill of Exceptions, and the (/) IbW. 
Proceedings thereupon, and in what Cafes the fame may 
be refufed, and if any Authority in the Lords over the 
fudges in Cafe offuch RefufaL 

(g) The Punijhment ofTreafon by the Englijh Laws, (j) Page 163. 
and the Form of Judgments in that Cafe: (h) the Nature (4) Page 176. 
of Contingent Limitations after a Fee, and if they may 
be allowed upon Contingencies to happen at any Time after 
the Deceafe of Perfons then in Being; (1) the Manner (OP««e «8i. 
of declaring the Ufes of a Fine ; and by what Deed or 
Writing; (i) the Nature of Wills, and of the Revoca- (i) Page 188. 
tions of them, and if a Will, whereof the Contents are 
unknown, may revoke a former; (I) the Efficacy of the (/) Page 193. 
jf^s of one that is Non compos mentis ; and if, and 
how far void; (m) what Deeds altering the Eflate of a («) Page 198. 
Tejtator Jhall revoke afolemn Will 

in) The Nature of the Office of a Clerk of the Peace, («) Page 103. 
by whom grantable, and for what Inter ejl, and haw rr- 
moveable; (p) the Prerogative of Prefenting to Benefices («) Page m. 
made void by Promotion, and iffuch Prerogative be ferved 

or 
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or fulfilled by a Commendam ; and whither it can operate 
(a) Page 138. Upon a new created Parijh or Re£lory ; (a) the formal 

Reafon and Effence of Treafon^ and wherein it confijls^ 

and what is necejfary to he alleged in Indictments for that 
(h) Page 244. Offence ; (*) the Right of Tithes for Herbage or Agift- 

ment of Cattle graxed and fed for Sale^ though formerly 

ufed to the Plough, 

(0 Page 146. (f) The Expofition of a Will of a Native £/* France, 
and by what Meafures a ^Judgment ought to be made of 
the Meaning of Phrafes ufed by fuch Perfons in that 

(</) Page 151. Language upon fuch an Occafion^ {d) the Force or 
Validity of a Grant or JJfignment of Land (in which 

{e) Page a6i. fbf Grantor had a very long Term) to hold from and 
after the Grantor's Deceafe ; {e) the Con/lrudfion of the 
fFord Share in a ff^ill concerning /A/ New-River JVater; 

(J) Page 167. (/) the Title of Knight^ if and how^ Part of the Name^ 

and what JlUgations in a Count in a Qaare Impedit are 

not needful to be anjwered tOy and what may be traverfed^ 

and what Grants of the Crown Jhall be good notwith- 

. Jianding fome^ and what Mifrecitals, 

Thefe and many other Particulars^ worthy of moft 
Men^s Notice^ are here debated; and it may reafonably be 
fuppofed that none will be Enemies to the Defign and 
Publication^ but thofe who miflike the fmall Remainders 
we have lefi uSf of the Jrijiocratical Part of our Govern- 
mint : The Gentlemen who do fo muft be unacquainted 
with the Grecian and Roman Story ^ as weU as with our 
owny or elfe have read it but fuperficially ; for even the 
moft perfect of the Grecian Common-wealths werefomewhat 
AriJlocraticaU That^ which may be called fuch^ is 
Sparta, which^ though it had fame Laws we cannot 
account for y yet during feveral Centuries it maintained its 
own Liberty y and affifted its Neighbours to preferve theirs. 

And notwithftanding fome Men may think the contrary ^ 
Democracy was not the only Favourite Model of the 

Ancient 
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Anciint Ligiflators, The wife Solon, who founded that 
Popular Government of Athens, was not fo fond of his 
own Frame^ as to recommend it to other Places j though he 
believed that it fuited heji with the Infirmities of the 
People: And even in Rome, before She acquired any 
great Reputation^ there was a Senate; under Kings it 
had one ; nor doth it appear that a Senate was adjudged 
Ufelefs^ when it became and was called a Common-wealth. 
And as foon as the Senate lojt its Authority^ a Tyranny 
wasfet up : This may be caUed their Arijiocratical Part ; 
andwhofoever reads the Lives ofthofe Roman Worthies^ 
Cato Uticenfis, &c., that nobly attempted to defend the 
Liberties of their Country ^ willfind^ That it was for the 
Upholding the Authority of the Senate^ that they cmtefted^ 
fought^ and died, 

Machiavel indeed^ in his Difcourfes upon the Decades 
of Titus Livius, has Jirained abnoft every Thing in 
Favour of Democracy^ and with extream Art and Labour 
hath Illujlrated a Popular State^ and made Rome the 
Example of it; and yet even in thofe Difcourfes y he fonu- 
times fhews the NeceJJity of an Arijiocratical Mixture^ 
to make a juft and regular ^ and happy andlajiing Govern^ 
ment. 

Nay^ Algernon Sidney himfelf that famous AJfertor 
of Liberty y doth almoji every where prefer theAriJlocracy; 
and he was confirmed in that Sentiment by the Views he 
had taken of former andprefent Governments ^ and by the 
Knowledge he had of what formerly was our own Conjli^ 
tution^ till Henry the Seventh's Reign : For that Prince 
[as the Lord Bacon rightly obferves) was rather cunning 
in relation to his own Times^ than a Perfon that had a 
fuUProfpeif of what would afterwards be the Confequence 
of bis MeafureSy or that had a due regard to Pojierity : 
No Man can wijh that the Houfe of Lords fhould be made 
Cyphers ; if they could once again be made the Natural 
Balance between the King and People, 

There 
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There drop^ even from Mr. Sidney's Pen^ ExpreJJkns 
enough to prove that ajufi Compojition of the three Powers^ 
Monarchical^ AriJIocratical^ and Democratical^ would 
have been reckoned even by him an equal Government, 

Such a Mixture even our Government was ; and though 
fome^ perhaps out of mere Ignorance^ have difputed the 
Democraticalf and others the Monarchical Part of our 
Qmftitution^ yet no Body ever to this Day could pretend 
that our Barons^ thofe Majores Regni, had not originally 
a Share both in the Legijlature and Adminijhration within 
this Kingdom : The Fa£f is not necejfary to be proved^ 
becaufe 'tis not denied^ and the Reafonablenefs of it is 
apparent. 

There is no Occajion to Compliment them for what their 
Ancejlors did in procuring of Magna Charta {which the 
judicious and indefatigable Antiquary Sir Henry Spelman 
faith y was only an Afcertainment or Recompilement of our 
Old Laws). 

It would be of Publick Service to have a juft State of 
the true Powers of the Houfe of Lords in their Judicial 
and Legiflative Capacities^ according to the true Englijh 
Conjlitution ; that we might be famiUarixed to the almoft 
antiquated Notions of the Arijlocratical Part of our 
Government; and fo may neither be overrun with the 
Schemes of Abfolute Monarchy-Men^ who would have all 
Judicial Power^ even the Dernier Refort^ lodged in the 
Crowny or in Delegates appointed by it^ and not in the 
Parliament^ nor be crumbled into the Diforders which 
mufi follow the Notions of thofe who aim at a pure Demo* 
cracy. 

But to write an ExaH Difcourfe upon this Heady 
would require more Lines than can become a Preface: 
The Reader therefore mufi not here expert an Account of 
the Growth and Decays of their Power ^ and the true 

Reafons 
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ReafonsofEach; and the Regulations or ReJiriSiions that 
will be need/ill^ if they ever happen in any Degree to be 
rejiored to the Pre-eminence and Authorities which they 
formerly enjoyed among us. 

It is enough for the prefent to fay^ That all the 
Meafures taken and ufed in the Exercife of their yudica- 
ture are obferved without Doors^ efpecially by thi^Perfons 
concerned^ their Relations and Friends : That the Errors 
infuch Exercife {if any) are only to be correHed by them- 
fehes^ and no ways proper or fit to be fuggefted by any 
private Per/on^ much lefs to be publifl)ed in Print. 

However^ it may be hoped that thefe Reports may 
probably convince the young Nobles of this Realm, and all 
who are employed in and about their Education, that fome 
general Knowledge of the Laws of England, and fome 
Acquaintance with Hi/lory and other Learning, cannot 
be unworthy the Ambition of every Nobleman* s Son, who 
has any hopes to fit as Judge in that Auguft Affembly ; 
where the nicefi of ^e/iions, in Cafes of the greatefi 
Confequence, and between the greateft of Subje£fs, and 
many Times between the King and his People, do frequently 
come under Confideration. 

And thefe Papers may likewife remember them, what 
juft Liberty of Arguing and Debating hath been allowed 
to Counfel, and with what Candour and Patience they 
have been heard, even in the moft tender Points : As alfo 
fl)ew them what Refolutions were taken upon thofe De^ 
bates and Arguments, that the Law may be confiftent 
with itfelf, and remain {as it is) a certain Rule of 
doing Right. 

- . - - Ornari Res ipfa negat - - - - 
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DOMINUS REX AND VISCOUNT 
PURBECK. 



I PON a Petition, the Qae/lion was in the Peerage Salk. 
Houje of Lords, Whether the Dignity of 509. 
a Vijcount could be jurrendered to the 
King by a Fine ? And it was argued at 
the Bar by three Counjel for the Peti- 
tioner, and by the Attorney General for 
the King. It was urged on Behalf of the Petitioner, 
That a Dignity cannot be jurrendered to the Crown ; 
and that for theje Reajbns : 




I. It is a Perjbnal Dignity annexed to the Blood, 
aiid jb injeparable and immoveable, (See Ratcliff*% 
Caje 3 Rip. Rutlan(t% Cafe 6 Rep. 53.) that it cannot 
be either transferred to any other Perjbn, or Jurrendered 
to the Crown ; it can neither move forward nor back- 
ward, but only downward to Po/lerity ; and nothing 
but a Deficiency or a Corruption of the Blood can 
hinder the Defcent, as if the Ancejlor be attainted of 
Treajbn or Felony, £5)V. For in that Cafe, the Heir 
conveying no Inheritable Blood cannot make any Claim 
to that which is annexed to the Inheritable Blood : 
And bejides, there is a tacit Condition of Forfeiture 
annexed to thofe Dignities, by the Breach of which 
Condition the Dignity is determined; but* by the A8, 
of the Party there can be no Determination of it, unlefs 
there be an Attainder which corrupts the Blood. And 
he took a Difference between ancient Honours and 
Dignities which were Feodary and Officiary, (as Earl 
Mar/hal of England) which have a Relation to an 
Office or Land, for fuch are Transferrable over, and 
fuch Dignities as are only Perfonal, Inherent in the 

B Blood 
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Blood, and only favour quaji of the Realty, of which 
no Fine can be levied, as 'tis of an Annuity to a Man 
and his Heirs, no Pine can be levied. 

A Dignity not 2. A Dignity was neither fubjefl to a Condition at 

s'^^^c'lJr ^^^ Common Law, nor intailable by the Statute de 

^nf^\oT Donisy ^c. nor barrable by the Statute of Fines : In- 

Siatute of Fines, deed in Nevil*s Cafe, jbmething which favours of the 

contrary Opinion is faid ; but the Quejlion there was, 

Whether 'twas forfeitable by Treafon ? And therefore 

the prefent Qpejlion is very foreign to the Matter there 

debated. A Dignity differs from other Inheritances, 

being an Honour Perfonal affixed to the Blood, cannot 

be forfeited by a Non-performance of a Condition, 

except that tacit Condition in Law, and confequently 

cannot be intailed ; and tho' the Title of a Vifcount be 

of a Place, yet it is only Titular, for it is often taken 

from the Surnames of Families. 



M 
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3. The Title of Vifcount, b^c. is not fo much a 
private Interejl as a publick Right, for Peers are bom 
Counfellors of State, and one Part of a Senatory Body, 
and therefore cannot be renounced without the Confent 
of all thofe who have interejl in it ; they cannot, with- 
out the Confent of the whole Body, whereof they are 
fo confiderable Members, cut themfelves off from the 
Body ; and ]b the Objefiion of quilibet poteft Jurifuo 
renuntiare is eajUy anfwered. 

'Twas further argued on the fame jide. That 

I. An Honour goes not according to the Rules of 
the Common Law, nor is it governable by them, it is 
not therefore pertinent to argue from thofe Rules which 
hold in Cafes of other Inheritances ; for a Dignity 
defcends to the Half-blood ; there is no Coparcenerjhip 
of it, but the Eldejl takes the whole ; a Fee-jimplc 
will go to a Noble- man without the word (Heirs), i 
InJI. 27. It differs from EJlates in Land in the Intrin- 
jidi Matter, as well as the Manner of the Limitation, 
becaufe it is given for two Reafons, for Counfel and 
Defence ; and it is a Civil Interejl, appointed by the 
Civil Conjlitution of the Realm, which goes with the 
Blood, and is inherent in the Blood, infomuch that it is 
agreed on all Hands, that it can't be transferred to a 
Stranger; and till Nevit% Cafe, 'twas doubted whether 

for- 
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forfeitable for Treafon ; if a Lord die, his Son /hall be 
introduced without the Ceremony ujual at the firjl 
Creation; a Peer's elde/l Son, and all Minors, fit 
behind the Chair of Sute, to prepare them for the 
Sitting in the Houje as Members, and becauje they 
have ^me Title to the Honour they are called Nobiles 
Natu for the firjl time they fetch breath they have - 
Nobility in them : So that he, that Surrenders by Pine, 
mu/l not only extingui/h his EJlate in the Honour, but 
aljb the Nobility of his Blood. 

2. Every Lord is not only a Lord for himjelf, but The Peen are 
aljb hath a Right of Peerage, and is a Peer of the J!!;^"^^^)" 
Realm, and therefore a Peer for every one of the 

Houje, and therefore hath the Privilege to demand his 
Writ Ex debito Juftitiay and is to be tried by his 
Peers in Capital Crimes; and that appears farther 
from a Matter which happened in this Houfe, i6 Car, 
2. There was an Order mentioning the Bijhops to be 
Lords of Parliament, not Peers ; at which the Lords 
wondering, ordered a Committee to examine the Reafon 
of it ; which proves that Lord is not /o high nor indu- 
jive as Peers : So that if the Fine have any Operation, 
[3] it takes away not only his Right, but aljb the Right of 
the Houfe of Lords. 

3. The Trial of Baron or no Baron upon Ijfue in Peerage how 
any Court of Judicature is by the Records of Parlia- ^*"*- 
ment ; but if a Fine may be levied in the Common 

Pleasy the Trial is drawn ad aliud Examen^ and mujl 
then be by the Records of that Court. The Clerk of . 
the Parliament always certifies if he be a Baron, be- 
caufe he hath the Record before him ; but he cannot 
certify he is no Baron, becaufe he hath not the Record 
thereof before him. 

4* No Fine can be levied of a thing Perfonal, as an Things Per- 

Annuity to a Man and his (Heirs,) but a Dignity is a ^^^j,"* Vme 

thing Per/onal ; and fo he took notice of the Diffe- ^ ' ^ 

rence betwixt the Honours of Peerage, which are Per- Honours Feo- 

jbnal, and the Honours that are Feodary and Officiary, <*.*>7 "<* o®- 

which have Reference to an Office or Land; **"^' 

5. He did argue ab inconvenient i^ that this Opinion Argumentum 
can be no Inconveniency to the Crown ; but the con- ^JJJJ^^"^*" 
trary makes Nobility a mere Pageantry, by putting it 
into the Hands of a weak and angry Father, to dif- 
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pojQfefs an hopeful Son of that which is his Birthright : 
The Titles of Efquire and Gentleman are drowned in 
the greater Dignity of that of a Peer^ and when the 
greater are gone, the other mujl go with it : And then 
from being a Nobleman to day^ he and the rejl of his 
Family mujl be below all Nobility, and be called Teo- 
man or Goodman fillers to morrow, which may bring 
great Confujion to a Noble Family and all its Rela- 
tives ; and furely this Houje will not put jach a pub- 
lick DifrejpeS on juch a Family, by agreeing to fo 
unju/l an A3 of one Man. And that which was moji 
relied upon, was a Re/olution of this Houje in Staf- 
ford* % Caje Anno 1640. which no Man without Inde- 
cency can que/lion ; it pajQfed not fub Jileniio or obiter^ 
but upon Debate ; neither could it be any way invalid 
upon Account of the Times, for it was in the Infancy 
of that Parliament, and that wherein a Peer's Ca/e, 
who Jits now in this Houje, was judicially before 
them ; and therefore there is no Reafon to jhake that 
Judgment more than any other Judgment of that Time. 
My Lord Coke in his 4 Injl, Chapt. of Ireland^ is of 
Opinion that Honours cannot be extinguijhed but by 
Precedenti Afi of Parliament. Then as to the Precedents that 
anfwered. hsLVt been urged on the other jide, there are none 

direfily to the Point ; for as to Nevib% Caje, there are 
very few Cafes cited there aright, and are not to be 
looic'd upon as Law. The Caje of my Lord of North- 
umberland in 3 & 4 PhiL ki Mar. was by way of 
Creation, and /o was the Cafe of Dudley, And Dug- 
dale in his Baronage of England^ pag. 270. gives an 
Account of it ; and the rejl of the Precedents are 
above Two hundred Years old, which p^Lfftd/ubflentio^ 
and are not to be vouched unlefs they were difputed. 
The flrjl is Bigod% who in the Time of Edw. i. fur- 
rendered the Honour of Earl Marjhal of England to 
the King, who granted it to him in Tail: This 
Honour is Officiary, and therefore nothing to the Pur- 
pofe ; and the Surrender was made thro Fear. fFal- [4] 
Jingham 95. The next is the Earl of Pembroke'^ Cafe, 
who in 8 Edxv, 4. was made Earl in Tail, and by this 
he had the Grant of the Town of Haverfordweft ; the 
King afterwards inclining to dignify his Son with that 
Title, procured him to furrender by Deed, and be- 
jlowed on him another Title, and gave a greater 
Ejlate, and an andenter Honour. Here was an Ejlate 
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Tail jurrendered by Deed ; it might work a kind of 
Dtjcontinuance, but no legal elFefiaal Surrender. And 
for the Cafe of Ch, Brandon^ who in the Time of //. 8. 
was created Vifcount Lijle^ afterwards he furrendered 
that, and got a Dukedom; now no Man ever ques- 
tioned the Efficacy of this Surrender, for he himjelf 
had no Rea/on to quejlion it, for 'twas to his Ad- 
vantage ; and none other could quejlion it, for he died 
without IjQfue, and his Honour with him : And ^o in 
the Cafe of my Lord Stafford^ he furrendered, and got 
a new Honour. So that it appeared all theje Cafes 
were either Honours referring to Offices and Lands, or 
elfe fuch as were for the re-granting of greater Dig- 
nities, which they had no Reafon to que^ion, and ifi 
they pajjed fuhfilentio : But here is not one Precedent 
that they did ever Surrender to the Prejudice of their 
Blood, or move themfelves quite out of the Houfe by 
Fine or Deed. And further. If Precedents be good 
for the Surrender of an Honour by Fine, why not alfo 
for Transferring of it to another ? for of this we have 
fomc Precedents, Daincourfs Cafe, 4 In/f. 126. One 
Branch of the Family fat in the Houfe by Virtue of a 
Grant from the other Branch from the Reign of Ed, 2. 
to Hen. 6. and the Cafe of the Earldom of ChefteVy 
firjl granted 17 //• 3. n, 25. and transferred 39 H. 
3. And there was an Attempt made in the Lord 
Fit%walter^% Cafe, to make a Baron by transferring of 
the Dignity ; but you will iind all thefe Precedents dij^ 
allowed : And 'twas faid that no Man ever met with 
any Cafe where any Nobleman by Fine levied, or 
other Conveyance, became a Yeoman or Ignoble. 

'Twas argued by another much to the fame E(Fe£{, Peerage how 
That Baronage and Peerage is to be determined by triable. 
the Records of the Lords Houfe, and if any other way 
be given, as there mujl be, if a Fine be allow'd to liar, 
then the old true way is gone : This was not a Fine 
conditional at the Common Law, and therefore not 
within the Statute Dt dmis Condltionalibus^ and an 
Honour being a Perfonal Dignity is not to be barred 
(Jones Rep. 123.) by Fine, being inherent in the Blood, 
Wf. The Duke of Bedford was by Authority of Par- a Peer wai 
liament degraded, and that was for Poverty, and by degraded for 
AS of Parliament, and not by Surrender : Therefore Po^"«y- 
Judgment was prayed for the Petitioner. 

The 
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created by Let- 
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The Attoraey General argued pro Domino Rege 
upon thefe Reafons. 

1. There is but a defefiive Proof of the Creation of 
this Honour, no Letters Patents, no Records of the 
Inrollment produced, nor any Entry in any Office of 
fuch a Patent, as is ujual; all that is pretended is. 
That he fat in /ome Parliaments afterwards as Vi/count 
Purbeck; but that will not be accepted for Proof; 
for no Man can be created Vifcount but by Letters 
Patent ; a Writ of Summons will be an Evidence of a 
Creation, but will not amount to a Creation ; there is a 
Ceremony equal almojl to that of an Earl, there mujl 
be a Coronet ; all which mujl be performed, or he mujl 
have Letters Patent to difpenfe with it, which being 
Matter of Record, mu/l be produced. i8 Hen. 6. 
Beaumont was the flrjl created Vifcount^ but there was 
never any jince, nor then without Letters Patent ; for 
he is to take place of fome, and therefore he mu/l have 
fomething to jhow for his Precedency ; but a Baron is 
the lowejl Dignity, and therefore may be created by 
Writ : Neither can it be prefumed that they were lo/l, 
for except it be produced it makes no Title ; except 
they be produced, it /hall not be intended there was 
any ; neither can it be help'd by any concurrent Evi- 
dence, for if there were {Page*% Cafe 5 Rep. 53.) a true 
Creation, there would be fome Evidence in fome of the 
Offices; but there is not in any of them the leajl 
vejiigia of Proof to ground a Prefumption. 

2. Dignities, as well as other Inheritances, mu/l be 
limited according to the Rules of Law -, the Dukedom 
of Cornwal (in 8 Rep. i. the Prince's Cafe) was limited 
according to the /IriSe/l Rules of Law. And whereas 
it hath been faid that Dignities differ from other 
Inheritances, that is where there is fome particular 
Reafon for it, as in the Cafe of TranfmijQion or Aliena- 
tion, which depends not upon the Manner of Creation, 
as jhall be jhewn afterwards : And for the Caje of i 
/»/?. 27. which was that an Inheritance of a Dignity 
may be created by other Words than other Inheritances 
are, as an EJlate-Tail without the Words of his Body^ 
there's not any fuch Thing in the Book : 'Tis faid in- 
deed, that if the King for Reward of Services done do 
grant Armories to a Man and his Heirs Male, 'tis an 
Intail of the Coat without faying of his Body; but I 
think that will not be taken for the Cafe of a Dignity ; 
the Statute De dmis Conditionalibus extends to Honours; 

the 
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the Word Urram would be thought an improper Word That Honour* 
to comprehend all Things tailable, yet faid to extend "■I*^!?^^*^ 
to ally and to Honours too, i Injl. 20. and if an Honour s4tute De 
can't be intailed, then no Remainder can be limited ; dmi, 
and yet there be many Lords that jit in this Houje by 
Remainder by good Title. The Statute of 26 Hen. 8. 
17. faith. That if a Man be attainted of Treafon, he 
Jhall forfeit his Lands, Tenements, and Hereditaments: HereStamtnts 
Now 'tis adjudged that the Word Hereditaments com- comprehends 
prebends Honours, which Jhew that they are fubjeS to "°"°^*"* 
the fame Rules of Law that govern other Kind of 
Inheritances, and are comprehended with other Parti- 
culars without general Words. This being premifed, 
it's a known Maxim in all Laws, Nihil rationi magis 
confentaneum quam rem eodem modo dijfohi quo conjiitui^ 
fury which Rule is fo general, that the highejl Authority, 
i.e. the Parliament, is not exempt from it ; for 'tis not 
pojjfible to ejlablijh any Thing fo firm by Statute, 
[6] which cannot by another Statute be annulled. Now 
in the Creation of a Peer there are three Things ; the 
Perfon that creates, the Perfon that is created, the ThataCrea- 
Matter of Record whereby he is created. Now if the ^o" «»*y ^ 
King, who is the Perfon that creates, and his Succejfors, ho^Swhen. 
agree with the Perjon that is created Peer and his 
Succejfors, the one to undo their Parts, and the other 
to give away their Parts, and there is a Matter of Re- 
cord of as high a Nature concurring to effefi this 
Dijfolution, Csfc. in fome Cafes 'tis in the Power of an 
Ancejlor, by his own A3, to dejlroy a Patent ; as if 
a Scire facias in Chancery be brought againjl his Patent, 
and Matter is fuggejled whereby to avoid it, this jhall 
{Bro. Tit Patenty 37, 97.) vacate whatfocvcr was 
created by the Patent, and yet 'tis there in the Power ' 
of the Ancejlor, by good Pleading, to have fupported 
the Patent, and by bad pleading to dcjlroy it ; and 
therefore when the Foundation, which is the Patent, 
feils, the Honour, and whatever it be that is erefied 
upon it, Jhall fail alfo : Every BJlate, by th^ Confent 
of all Perfons interejled and concerned in the Thing, 
may be taken away ; for the Law is fo fet againjl 
Perpetuities, that a Claufe intimating it is void, and 
tho' an Honour is not (Jones* % Rep. 109, 123.) ajjign- 
able, yet it may be extinguijhed. It's true, if a Nlan 
hath but a Part of an'EJlate, as only an EJlate for 
Life, he can't alone pafs away the whole EJlate, but 
none who hsith the Inheritance in Tail or in Pee, but he 
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may dejlroy the whole, and tho' any one have but Part, 
yet by the Concurrence of all that are concerned the 
Whole may be dejlroyed : It is admitted if he commit 
Treafon, and is attainted thereof, he lojeth the Honoar 
for himfelf and his Pojlerity ; now *twas in his Power 
to do this AS, overt ; and if by an Ad unlawful he 
hath Power to defeat the Dejcent of the Intail upon 
his IJOfue, there is the fame Reajbn that by a lawful 
AS, he Jhould part with it; there are two ASs of 
Parliament in force which fortify the Fine ; it mujl be 
granted that thofe Honours are within the Statute dg 
donis^ and then there can be no Reafon they jhould not 
be within the Statutes of Fines, 4 Hen. 7. ^ 34 H, 8. 
which jay that Tenant in Tail may levy a Fine of all 
Things that are intailable within the Statute de donis ; 
whatever therefore is within the one is within both ; 
and it is not juiBcient to alledge that it is inconvenient 
that it jhould be within the Statute of Fines ; for 
there is an Ad of Parliament, and without an Ad of 
Parliament to exempt it, it can't be exempted : It may 
be proved by great Variety of Precedents to have been 
the Pradije in former Times, anciently nothing more 
frequent than to releajc Honours. See Selden% Titles 
of Honours 730. it was as frequent as to grant them : 
In later Times {Delavat^ Cafe, 11 Rep, i.) it hath been 
the Judgment of the Lords that Honours may be ex- 
tinguijhed, which in 1668. was certified by all the 
King's Counjel Learned in the Law to be good Autho- 
rity. But to go a little higher, Andrew Giffard Baron 
Pomfret in Fee, 4 Hen. 3. Rot, 100. furrendered to the 
King ; fo 23 Htn, 3. Simon Mountfordy Efq; Earl of 
Leicefter^ having a Mind to take an Honour from his 
eldejl Son, and confer it upon his younger, and fo it was 
furrendered and regranted accordingly. Selden feems [7] 
to conjlrue this to be by way of Tranfmijjiion, and not 
Surrender ; yet others of later Authority (as Camden*% 
Britan, Title Earl of Leice/ier) fay exprejly that he 
did Surrender it ; and Selden himfelf fays it was by 
Concurrence of the King : King hen. 2. {Rot. Cr. 24. 
men. £. i.) created one Earl of Richmond^ and he 
furrendered to the King (Camden's Brit. Title Earl of 
Richmond,) Roger de Bigod furrendered not only the 
Office of Earl Marjhal, but alfo the Earldom of 
Norfolk. William Duke of Juliers^ whofe Father 
came in with Edw. 3. was created Earl of Cambridge 
(40 Edw. 3. m. 21.) in Fee, his Son furrenders to the 

King, 



Thatan Honour 
may be releafed 
and extin- 
guiihed. 



Precedents. 



and Vifcount Purbeck. 



King, which Record we have here: So Edward the 
Third made his Son yohn of Gaunt (See Camden uhi 
fupra) Earl of Richmond^ who furrendered it to the 
King. And lajliy, in the Years 1639, 1679. Roger 
Stafford^ whom the King intended to make a Vi/count, 
by the Advice of the Learned Men levied a Pine 
thereof, by which 'tis now enjoyed. LaJUy, he argued 
ah inconvenient if for no Lord in the Houje will be in Argumtmtum 
Safety if it jhould be otherways, there being many Jit- ^ ifuwivemtmtL 
ting in this Houfe by Virtue of Surrenders from other 
Lords in former Days, and perhaps Jbme of their Heirs 
are alive ; and Jo if theje Surrenders be adjudged inva- 
lid, it would Jhake their Lordjhips own Pojfejjions, and 
make it dubitable, whether Foreigners and Perfons un- 
known may not come and thrujl them out ; but if not 
Jo, it may cauje Confujion amongjl them/elves, their 
former Honours having been Jiirrendered to accept of 
others ; and perhaps fome, not thinking their Title fe- 
cure, will Jlick to the former, and Jo occajion Dijpute 
and Confujion about Precedency. And laJUy, it will 
put a great Difgrace upon your Ancejlors Proceedings, 
who deemed this Courfe legal ; and thofe mujl Jhew 
v^^y go^ Precedents that it hath been disavowed, if 
they will encounter Juch conjlant PraSiJes. 

In the next place it was anfwered to their Argu- Anfwer to Ob- 
ments and ObJeSions ; and as for that iir/l Argument, J«^ons. 
That an Honour is inherent in the Blood, he anfwered. Honour inhc- 
That this Inherency in the Blood is not ejfential to rent in the 
Honours, for an Honour may be created for Life, and ^^*^' 
then none of the Pojlerity or Blood of the Peer is 
thereby ennobled : It may be limited to the Heirs Male 
of the Body, fo that an Honour may touch and enter 
far into the Blood, and yet not run with it ; and far- 
ther, it may be limited to the Heirs by Juch a Wife, 
there the Ijjfne by the fecond Venter Jhall never inherit 
the Dignity, and 3'et is as near to the Father, as thoje 
that are by the iirjl, jb that 'tis no true Ground that 



they so upon, that Nobility is inherent in the Blood. 
And tor what was alledged as to the Inconveniency of 2. if Surren- 
Surrendering Dignities, he anjwered, That there may <*"™« »«««>- 
be necejfary Reajbns for the Extinguijhment of an ''"'*'*^- 
Honour, and it may be for the Benefiit and Advantage 
of the Party and his Pojlerity ; as if it do happen that 
the Family do fall into Poverty, and be not able to 
Jupport the Honour of Peerage with Decenc}', and Jb 
this Honour would perhaps be a Dijgrace to the rejl of 
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the Lords ; and in a Child's Cafe, it may happen to a 
Noble Family to have thofe Aiflidlons, that to con- 
tinue the Honour would expofe the Family to Infamy ; ^8] 
and therefore jbmetimes, to prevent the Son of Adultery 
from his fucceeding to the Dignity, it may be cxm- 
venient to Jurrender it ; and yet this cannot be without 
the Concurrence of the Prince, who being the Source 
of Honour can bejl judge of the Reajbns for Jlopping 
the Stream ; and it cannot feem an harder Cafe to dif- 
inherit him of the Honour than of the E/late, which he 
may do; and if he leave his Honour without hb 
Eflate, it will be a Burden on his Shoulders which he 
will be unable to bear ; and feeing it's necejfary that 
there be a Concurrence of the Prince, it is indecent to 
fuppoje fo vile a Thing of the Crown, as to comply 
with the Peevijhnejs and Simplicity of the Parents, 

3. Pxecedents where there is no Reafon for it. And as for what hath 
fu^^rtS**"* been alledged for the Invalidity of thofe Precedents, 

"^^ that they were in Cajes of New Creations, and were in 

nature of Tranjmijjions, he anjwered, That when an 
Honour is furrendered, and a new Honour granted, the 
former is cither extinguijhed, or not, before the other 
t^kes EfFeS ; if not, Uien the Party hath both together 
again/l the Will of the Donor ; and perhaps the new 
Honour may be of that Name and Place, and thoje 
Perjbns may be concerned in it, that will not permit it 
to be effefied; and if it be in the Power of the An- 
cejlor, for the Advantage of his Pojlerity, by the Sur- 
render of one Honour to take a greater, it may be aljb 

4. Concerning in his Power to do it for his Prejudice. As to the Ob- 
In*Ho*"our'"^ jeSion, That by the fame Reafon an Honour may be 
Peerage con- extinguijhed it may alfo be Transferred ; he anfwered, 
ferred by the That there was a great Difparity betwixt them ; for as 
Ki.ig only. ^ Alienations of Honours, there's great Reafon they 

jhould be difallowed, for they all flow from the Prince, 
and therefore 'tis not fit they Jhould be conferred on 
any but by the Prince ; tho' the Kings of England 
have granted Power to a General to give the Honour 
of Knighthood, ^c, in the Field, for the Reward and 
Incouragement of Valour ; yet this Granting of No- 
bility is a Prerogative peculiar to the King's Perfonal 
one ; no Man elfe can ennoble another : Time was 
indeed, when the Earls of Chefter^ having Counties 
Palatine, by Virtue of their Jura Regalia did create 
Barons, yet they never fat in Parliament as Peers, 
becaufe Peerage being a Thing of fo high a Nature 

cannot 
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cannot be given by any but a Sovereign, and is given 
as a Trujl and Obligation, ]b that common Reajbn 
/aith they are not transferrable. It is faid in our Law, 
that where OiRces are granted to a Man in Pee, (See 
'Jones 122, 123.) he may grant it over; yet in fome 
Cafes they are ^o near to die Crown, that they cannot 
be transferred, but mujl dejcend with the Blood : Upon 
the fame Reafon no Man can ever transfer an Honour, 
for the near Relation which it hath to the Crown : But 
in cafe of Extinguijhment that Relation and Trujl 
ceafedi, and fo they are different Cafes. Then laJUy, 
as to the great Objefiion of the Judgment of the 
Houfe of Lords in Roger Stafford ^ Cafe Anno 1640. he Aofwer to Lord 
anfwered. That notwithjlancfing that Cafe, their Lord- ^"^^^ Cafe 
Jhips had given him Leave to argue it, and therefore 
they intended not that Jhould be any Impediment. 2. 
That is no Judgment; for they being a Court of 
L9J Judicature, do as other Judges, Judge of the Matter 

before them only. Then the Quejlion was. Whether An Honour 

an Honour could defcend to the half Blood ? They "*5r "icf^nd 

referred it to the Judges, who were of Opinion that it biJJ. b^^ ^^^ 

Jhould. Thereupon arifeth another Quejlion, Whether Transferrable. 

a Man might Convey or Transfer his Honour to 

another? 'Twas refolved he might not. This drew 

another Quejlion ; whereupon they rejblved that a 

Lord could not Surrender his Dignity; the Original 

Caufe was about a Defcent to the half Blood, the 

Refolution is he cannot Surrender ; how then can they 

pretend that to be a Judgment, when the Quejlion in 

Point of Judgment was not before them. Suppofe it 

had been refolved (and it's a Wonder it had not all 

that Time) that a Lord could not forfeit ; and that 

had been a third Jlep to have made it a perfeS Buji- 

nefs; for conjidering the Times, it had been a mojl 

convenient Refolution : But bejides all that, the King's 

Counfel were never heard in the Point, and the Rejea- 

ing die Opinions of Learned Men, Jhews it was no 

Refolution of the whole Houfe, tho' entred upon the 

Journal ; and therefore he prayed Judgment againjl the 

Petitioner. 

The Earl of Shaftjbury fpoke in the Houfe for the £ari of Shafts- 
Petitioner. *«cr'« Argu- 

The Strcfs of the Argument for the King in this "*"^ 
Cafe is^founded upon theje two'*AJJertions. 

I. That Honours are taken to be within the Sta- 
tute 
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tute de donisy isfc. and the general Rules of that 
Statute. 

2. And then Jecondly, That Honours are to be 
governed as other Inheritances, by the Rule of the 
Common Law. 

As for the firjl, it hath not been proved; for the 
Refolution in NeviH Cajc 2 Jac. was Extrajudicial, 
and no Judgment of any Cauje before them ; and in 
Jiich Cafes the Judges do not hold themjelves to be 
upon Oath ; and if there be two or more of another 
Opinion, they do not refuje to jign the Rejblution of 
the major Part, and jb it goes under the Denomination 
of all the Judges ; but if it were a Judgment of them 
altogether, they could neither alter nor make new the 
Law, neither could they make that intended within the 
Statute de donisy Vc, which was not in Being till many 
Ages after ; Beauchamp in Richard the Second's time 
being the firjl Honour that was entailed by Patent. 



Extnjudicial 
Refolutions 
of the Judges 
are of weak 
Authority. 
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2. The jecond AJJertion is contrary to the Opinion 
of the mojl Learned Men, the Honour and Dignity of 
the Houfe, the conjlant PraSife of Weftmin^er-hally 
and the direS Evidence of the Thing it felf. Jujlice 
Berkley^ a very learned Judge, declared his Opinion 
Febr, 6. 1640. as appears by the Records of this 
Houfe, That Honours defcend from the flrjl that was 
jeized of them, contrary to the Rules of other Inherit- 
ances ; and that Honours are not governed by the 
Rules of the Common Law. Jujlice Dodder idge^ in 
yones 207. is of Opinion, That Honours are Perfonal 
Dignities which are aiBxed to the Blood ; the Lords 
never yet Juffered their Honours to be tried at any Court 
at Law, or any other where, Jave before themjelves, 
tho* their other Inheritances are tried there as well as 
other Mens : So poffeffto fratris holds of Lands, but not 
of a Dignity, which is not dijpojed of as other Inherit- 
ances, nor will it be guided by the Jlrifi Rules of Law. 
The Lord Coke is of Opinion in Bedford*^ Cafe, That 
an Honour could not be taken away but by A3 of 
Parliament ; therefore it will be allowed that the Con- 
currence of all Parties concerned may extinguijh this, 
as well as other Inheritances, but the Concurrence of all 
cannot be without A3 of Parliament; for the whole 
Kingdom has an Interejl in the Peerage of every 
Lord : It is a dangerous DoSrine to fay our Judicature 
and Legijlature is our own only. The Houfe of Lords 

is 
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is the next Thing to the Crown, tho' that be far above 
them ; yet thofe that reach at that mujl take them out 
of the way firjl ; they were voted ufelejs and dan- 
gerous before the Crown was laid a/ide; and as in 
De/cent of the Crown the whole Kingdom hath Juch 
an Interejl in it, as the King cannot Surrender or alien The King can- 
it ; fo in a proportionable Degree, tho' far lefs, the "°'^^^" 
King and Kingdom have an Intere/l in their LfOrdJhips, Crown. 
and Dignities, and Titles. It is true ' they may be Honours may 
forfeited, but it doth not follow that they may be ^/'^h"*^' 
extinguijhed by Surrender. There be two Rea/bns for ^ ^' 
the Forfeiture : 

1. There is a Condition in Law, that they Jhall be 
true and loyal to the Government 

2. Honours are inherent in the Blood, and when 
that is corrupted, that which is inherent is taken 

away ; but in Ca/e of a Surrender the/e Reafons do The Reafont 
not hold ; there is no Breach of any Condition in Law, J^»**' ^ "* 
nor any Corruption of the Blood ; for thefc Reajbns * **^ 
Felony without Clei^y forfeits Honours; whereas 
other Inheritances, tho' Fee-Jimple, are lojl but for a 
Year and a Day, and fo are Freeholds for Lives ; 
which is another clear Injlance that Honours are not 
governed by the Rules of Law. It is prejfed as a 
known Law, that Honours are grantable for Lives ; a 
Point of greater Confequence than the Thing in De- 
bate : It's not a fair way of arguing, nor to be allowed 
of. As for the Precedents that are, Selden 730. is ex- Precedents 
prejly again/l them ; for it faith that the Honours of uifwered. 
Baronages were in Abbots only in Right of their 
Abbies, not inherent in them : So that 'tis plainly 
inferred that other Honours are Perfonal Dignities. 
The Lord Delaware^ % Cafe 1 1 Rip, makes nothing for 
them ; for it doth not follow, that becaufe he could not 
Surrender that which was not in him, therefore he 
might Surrender that which was in him. As to the 
other Precedents, he gave thefe three Reafons : 

1. They were bare Surrenders, no Fines. 

2. All thofe were made by Perfons that had Advan- SoRcnden for 
tage by them, having greater Honours granted unto *« Benefit oi 
them ; or fuch whofe Interejl was beyond the Seas, and * *™ X- 
therefore were willing to quit their Dependencies here 

upon good Conjiderations that pleafed them : Et volenti 
non fit Injuria* 

3. All thefe Surrenders pajfed fuh ftkntioy and never Paffed/a 
admitted of any Difpute : But as for the folc melan- /to«'w. 
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Lord Stafford^% 
CaM fupported. 



Judgment that 
an Honour 
cannot be 
barred by Fine. 



choly Precedent of Roger Stafford 1638. which was 
condemned in Parliament 1640. 'tis to be ob/erved 
that Rejblution can't be condemned becauje of the 
Times ; for the Affront to the Lords, in taking fuch a 
Fine, was in 1638. and when could it be more properly 
remedied than in 1640. .except it be expeded there 
were a Prophetical Spirit of Judgment againjl a Thing 
not in Being ; there were 94 Lords, pre/ent ; and the 
Vote was Nemine Contradicente^ which gives it as great 
an Authority as any Refolution that ever was. The 
King's Counfel were not heard in the Caje of Ship- 
money, nor Knighthood-money, where they had 
more Right to claim to be heard than in this Caje. 
To conclude; a Fine is a Judgment in the Common 
Pleas^ and your Lordjhips Honours are not triable in 
that Court below in Weftminfter-Hall ; but if this Fine 
be allowable, they mujl be triable there as well as other 
Inheritances. And as to what has been /aid. That 
jbme of your Lordjhips jit here by Remainders, and 
they are in Danger, if Honours be not allowed to be 
intailed, it's denied ; and if they be intailed, it's not of 
the fame nature with other Inheritances ; neither doth 
any Lord jit here by Title of a Remainder, but by 
Virtue of a new Grant in the fame Patent. 

'Twas afterwards declared, That the Lords Spiritual 
and Temporal in Parliament ajfembled, upon a very 
long Debate, and having heard his Majejly's Attorney 
General, are unanimoujiy of Opinion, and do rejblve 
and adjudge, that no Fine levied, or at any Time 
hereafter to be levied to the King, can bar a Peer's 
Title of Honour, or the Right of any Perjbn claiming 
jtich Title under him that levied, or Jhall levy jiich 
Fine. 
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[12] Duvall verfus Price. 

WRIT of Error on a Judgment in the Court of Slander. 
Exchequer aiHrmed on a Writ of Error before 
the Keeper of the Great Seal, C!fr. in an Adion of the The Writ of 
Cajc for Slander : The Writ was to this EfTeS, GulleU ^^^^ 
mus ^ Maria f l^c. Thef, ^ Baronibus de Scaccario fuo 
falutemy ^ia in recordo ^ procejfu ac etiam in redditione 
jueUcij loquela qua fuit in Cur* nojlra de Scaccar* coram 
Baronibus nojiris pracf de Scaccar* nojiro pra^ per 
Bitiam inter Edward' Price AmC debitor^ no/ir' ^ 
Johan* Duvall Arm* de quadam tranfgrejjion* fuper 
cafum eidem Edwardo per prof at* Johannem illat* fuper 
quo judicium in Curia mftra de Scaccar* reddit* fuit pro 
prafat* Edwardo verfus di£f* Johann' qua quidem 
record* ^ procefs* caufa Erroris intervenient* in Camera 
Conciiij juxta Scaccar* vocat* le Counccl Chamber 
coram Domino CuftotT Magni Sigilli Anglise ^ vobis 
prafat* Thef venire fecimus li jud* inde verfus prof at* 
Johann' coram^ isfc. affirmatum efi^ li quia in affirma- 
tionejudicij prad' verfus ^r^^^ 'Johannem coram^ Vc. Error 
intervenit manifejius ad grave dampn* ipjius Johannis 
ficut ex querela fua accepimus^ quos Error* Ji quis fuerit 
modo debito Corrigi (fT eidem Johanni plenam V celerem 
ju/iitiam fieri volentes in hac partCy vobis Mandamus quod 
fi judicium coram prafat*^ ^c. affirmatum ejiy tunc 
record l^ procefs* tam judicii quam affirmation* pratT 
cum omnibus ea tangeniibus qua coram vobis jam refident 
ut dicitur nobis in Parliament* noJlro^ viz, 1 7 die Sep- 
tembris prosf futur* dijlin^le t^ aperte mittatis V hoc 
BrevCf ut inAeSiis reconT V procejfu pradiSf* ulterius 
inde de ajfenju Dominot* Spiritualium ^ TemporaHum in 
eodem Parhamento Exijient* pro* Errore illo Corrigend* 
fieri faciamus quod de jure &f fecundum legem &f con- 
fuetudinem Regni no/iri Angliae fuerit faciend* Tejle 
nobis ipfis apud Wejlm' 8 Maii Anno 6. 

RecorJC tsT Procefs* de quibus in Brevi de Errore buic The Record 
ScheduLe annex* fpecificat* fit mentio fequitur in hac ^^'^^^ 
verba^ Placita coram Baron* de Scaccar* (sfc. Midd' 
Memorand* quod alias fcilicety t^c. And by the Bill, 
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The Induce- 
ment. 



The Wonls. 



Price complains of Duvall prafenf hie in Cur* eodem 
die de placito tranfgr* fuper cafum pro eo^ viz, quod cum 
he was a good Subjea^ and free from all Sufpidon of 
Treafon, and was a Jujlice of Peace in Radnor and 
Montgomery-Jhire^ and well performed his Duty, and 
well affeSed to the King and Queen's Government, 
and ready to oppo/e all their Enemies, C^c. the De- 
fendant malicioujly dejigning to prejudice the Plaintiff, 
and to bring him into the Difpleafure of his Prince, (sTr. 
did tali die & anno apud Wejlm' in Com* Midd', habens 
colloquium of the faid Plaintiff, jay theje Englijh Words of 
him. He (meaning the Plaintiff) is difaffe£ied to the Go- 
vernment y (the Government of the King and Queen mean- 
ing) and having other Difcourfe of the Plaintiff, and of 
the Government of the King and Queen, did jay of the 
Jaid Plaintiff thefe other Words, viz. He (meaning the 
Plaintiff) is di/affe£ied to the Government^ (the faid 
Government of the King and Queen meaning) by 
Pretext of which jaid Words he was Injured in his 
Credit, and fell into the Difpleafure of their Majejlies; 
and his OfHce aforefaid, by Reafon thereof, did totally 
lofe, and remained hitherto daily in Danger of a fevere 
Profecution as an Enemy to the King, ^c. ad damp* 
miir librar*y quo minus He can fatisfy the King and 
Queen the Debts he owes them : Et inde producit fe&* 
^c, pleg efff . 

The Defendant pleads Non cuL Jury find pro querenf^ 
and ajfefs Damages 200 /. and Judgment accordingly ; 
pofteaquefciL 6 JuliJ Anno 5. iidem Dominus Rex & Do- 
mina Regina Mand^ hie Breve de Error e Corrigend'* fuh 
Magno Sigillo Angliae Thef. fcf Baron* de Scaccar* fuo 
dire£f in hac verba ^ direded Thef, ^ Baronibus fuis de 
Scaccar* fuoy ^ia in records & proce/fuf ^c. Error 
intervenit manife£fus ad grave damp*y faff. Jicut ex querela 
fua accepimuSy ac cum in 3 1 Edw. 3. inter catera concor- 
daf (2f Jlabilit* fuit^ quod in omnibus cajibus Regem aut 
al* perfonas tangenf ubi quis queritur de ErrorefaSio in 
Scaccario Cancellar' faT Thef. Fenire fac* cotam eis in 
aliquam Cameram Concilij juxta Scaccar* record* V pro- 
ce/s* hujufmodi extra di£f* Scacc* {fT ajfumptis Jibi jufti^ 
^ al* peritis tal* qual* Jibi videbitur fore aJfumenJP vocari 
fac* coram eis Barones de Scaccar* prad* ad audiend* In- 
formationes fuas &f caufas judicior* fuor* fcf fuper hoc 
negotium hujufmodi debite facer* Examinari^ Et ft quis 
Error invent* fuer* ilium corrigend* V rotulos Emendari^ 
ac pojiea eos in diSium Scaccar* ad Execution* indefaciend^ 

remitti 
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remittifac* Jicut pertinet^prmt in eodem Statuto plerC Con- 
tinet* Nos igitur volentes errortmft quisfuit juxta formam 
Statuti prad* corrigi & partibus prad* plenanty Vc. Fobis 
mandamus quod Ji judicium inde reddit* fit^ bine record* ^ 
proce/s* prad* cum omnibus ea tangentibus coram Domino 
Cuftod' Magni SigiUi Anglix (fT vobis prof a f Thef. in 
Camera Concilij juxta Scaccar* prad* vocat* le Councel 
Chamber die Martis^ viz* 31 Odobris prox* futur* 
Venire fac* ut idem Dominus Cuftos Magni SigiUi Angliae, 
^vos prafat* Thefaur* Vifis ^ Examinatis^ fcfr. ulterius 
in bac parte de Concilio jufticiar* fcf al* peritor* hujuf- 
modi Fieri fac* quod de jure ^ fecund* formam Statuf 
prad* fiiitfaciend' Tefi' nobis ipfis apud W. ^c. 

Ad quern diem Martis, vi%. 31 die OSobris coram Proceedinpin 
Johannc Somcrs Mil' Domino Cujtode Magni SigiUi chamb^**"*" 
Angliae (nuUo Thefaur^ adtunc Exigent*) hie fcil in 
Camera Concilij apud Wcjlm* pntd* venit pned* 
Johannes Duvsdl per S. A. Attorn* fuum, Et pracT 
Thefaur* V Barones record* & procefs* prad* cum om- 
nibus ea tangentibus tunc hie Venire faciunt^ Et fuper 
hoc the /aid /. DuvaU ajjigns the General Error, and 
the Jaid Price pleads In nullo eji Erratum ; and after 
jcveral Curia advifare*s^ and Days giyetiffuper hoc vifis 
tf intelleSiis omnibus (^ fingulis pramiffts per prafat* 
Dominum Cufiodem Magni SigiUi prad* {nullo Tbefaur* 
adtunc Exiflent*) maturaque deliberatione inde habita 
affumptis fibi J. Holt Ml* Capital* Jufliciar' (sTc. & 
G. Treby Mtl* isfc. Vocatifque coram eo Baronibus de 
Scaccar* prad* auditifque rationibus Baronum pned* 
Vifum, eJi prafat* Cuftodi Magni SigiUi prad* {nullo 
[14] thefaur* adtunc Exifient*) de Concilio Jujliciar* prad* 
quod in Record* aut proceffu prad* vet redditione jud* 
prad* in nullo efi Erratum Ideo confderatum efl per Judgment 
prad* Cufiodem Magni SigiUi Angliae {nullo Thefaur* *®™«> t*»««- 
adtunc Exijient*) quod judicium prad* in omnibus affir^ 
meturj £^c. 

Upon the General Error ajjigned here in the Judg- whether the 
menty and Affirmance aforefaid, the Jingle ^are was, ^?^ ^ 
If the/c Words, He is difaffiHed to the Government, be t^^firty, 
aSionable ? And it was argued by the Counfel for the Pl^nnffiu 
Plaintiff in the Writ of Error, that they were not, be- ^^- 
cauje they are general and uncertain, do not import 
any particular Crime which expojes to any particular 
Penalty, and they carry no Reference to his Office ; 
and tho' he be alledged to be a Jujlice of the Peace, 

D yet 
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yet there's no Colbquium laid concerning his Office. 
To make Words aSionable, they mujl either tend to 
the Scandal and Difcredit of the Party, or fuch, if 
true, as mujl bring Damage to the Party, of whom they 
are/poken ; otherwife, without jpecial Damage laid and 
proved, there's no Reafon for the Jury to give Damages, 
becaufe he juffers none. In ancient Time thefe Afiions 
were rare; the Year-Books are little acquainted with 
them ; and tho' later Ages have countenanced them, 
yet it hath been under certain Rules and Limitations, 
as that they ought to be particular and clear; for if they 
are ]b general as to be ambiguous, no Adion is warrant- 
able upon them ; and therefore they must be of a Jingle 
and known Sen/e, and fuch againjl which no other 
Intendment can reajbnably be admitted. Slander 
rai/ed by Argument, or Implication, or Inference only, 
is not enough to maintain an Afiion : And tho' the 
Caufa dicetSi be not inquirable now, after a Jury hath 
found them fpoken as laid, viz, malidoujly ; yet if the 
Words themjelves do not imply Malice and Damage, 
the Uje of thofe Adverbs which are commonly mentioned 
in fuch Declarations, will not alter the Cafe ; for Men 
are to be anfwerable only for their own Words, and not 
for Words expounded or defcribed in another Manner 
than the Speaker intended. Here the Word difaffeaed 
is none of the plaineft ; nor is the Word Government 
much plainer ; the flrjl is only a Negative, and to fay 
He is not affiled to the Government^ goes only to a 
want of Zeal, or to an Indifference of Temper, and 
doth not carry in it any Treafonable Intent or Purpofe, 
much lefs any Ad done. 

And as to the pretended fpecial Damage, in the Lojs 
of his Prince's Favour, or incurring his Difpleafure, 
that is fuch an Allegation as jhomd not have been 
made, 'tis neither mannerly nor jujliftable in the Plain- 
tiff to affirm fuch a Thing upon Record. And as to 
the Lojs of his Office, that can be no Damage, the 
jame being no Place of Profit, but merely of Burden 
and Trouble. 'Twas further urged, That if thefe 
Words were allowed to be Adionable, Tory^ Whig or 
yaeobitey or any other common rude, uncertain Terms 
in Difcourfe, might pretend to it, according to the 
refpedive TTum of Times, and confequently no Body 
would know what Difcourfe is allowable : As ill 
Tongues were to be correded, fo Care is to be had 
of Liberty of Speech, not to make every Thing a Caufe [15] 

of 
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of ASion ; and to Ju/lify this, on the fame jide were 
quoted Multitude of Cafes, too many to deferve a 
Remembrance. 

It was argued on the other Jide, That thefe Argument for 
Words toucht the Perfon in the mojl tender Point, vi%. ^ j^^^**"^ 
his Loyalty ; That it carried Scandal in itfelf, not to 
be zealoujly aifefied to the Government, which Protefis 
the whole ; that it was equivalent in Common Under- 
jlanding, to the calling him Tray tor or Rebel; That 
this was much more, than afHrming one not to be a 
good Man ; that difaffe£led implied fomewhat pojitive ; 
it's Meaning was, that the Party hath an Aver/ion, a 
fixed, fettled Enmity to the Government ; that this 
was fpoken of an Officer of great Tru/l ; that 'twas a 
Refledion upon him with regard to his OfBce, for 
Loyalty is as necejQfary as Jujlice in fuch a Po/l ; that 
to jlander him in the one, ought to be as afiionable as 
to jlander him in the other \ which is allowed it will, 
becaufe of the Reference to the Offlce in the nature of 
the Words, wthout any Special Damage : That to 
deny thefe Words to be aSionable, would tend to 
encourage Breaches of the Peace, by provoking Chal- 
lenges, &r. for that, if Men cannot relieve themfelves 
by Law, they will be tempted to do it of themfelves in , 
other Methods ; and that thefe Words were a Reflexion 
on the Government, which imployed Men thus dif- 
affefied ; and Abundance of the Common Cafes upon 
this SubJeS were quoted, to Jhew.what Words would 
bear an Afiion in refpefi of Officers and Allegiance : 
And then 'twas argued Jlrenuoujly, that this was a 
Special Damage, viz. to lofe the Prince's Favour, 
which every Man ought to covet, and to lofe a Place of 
Honour and Command, both which the Jury have 
found. 

It was replied on the Behalf of the Plaintiff in the Reply for 
Writ of Error, That as to the RefleSion on the ^Jj^/^'" 
Government, it might perhaps warrant an Information '^'' 
or IndiSment, but not an Afiion: That as to Challenges, 
there was vajl Variety of Words which are reckoned 
provocative in the highejl degree, As the giving the 
jLiV, calling a Man a Coward^ and the like, and yet will 
bear no ASion. And at lajl, upon Debate, the Judg- jadgment re- 
mcnt was Reverfed. ytsitd. 
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John Duvall and Elizabeth his Wife, 

Appellants, verfus William Terrey of 

London Merchant, Refpondent. 

Court of Equity rT^HE Appeal was to be relieved againjl a Decree 
di«a'^1ffuc A "^ Chancery : The Cafe was. That the Appellant 
PMai^re-"^ Elizabeth had entred into a Bond of 140/. Penalty, 
lieved there. conditioned for the Payment of 72/. on the Twentieth 
When noAp. ^f jp^^ ^5^5 ^j ^y reajon of jcveral Promijcs and 
*** ^' Delays of Payment, and injijlii^ upon Privilege, and 

other like Occajions, it was not put in Suit till lately, 
and then the Appellants were Arrejled: And upon a De- 
claration, the Appellants pleaded Payment at the Day. [16] 
And after IJQTue Joined, and Notice of Trial, upon /ome 
Difcovery of a Defefi in the Evidence to prove the 
Bond, Motion was made in the King*s Bench to aker 
the Plea; which denied, a Bill was preferred in 
Chancery^ on Suggejlion that Elizabeth had never exe- 
cuted it, or that 'twas obtained by Fraud, and that 
there was no Conjideration for the fame ; and the Re- 
fpondent preferred a Bill, praying a Difcovery if fuch 
Bond, Vc. Upon Examination of WitnejQfes, and after 
Publication pajfed, the Caufe was heard ; and upon the 
Hearing 'twas ordered. That the Appellants Jhould not 
be relieved, fave againjl the Penalty of the Bond ; and 
that it be referred to one of the Majlers to compute the 
Principal Money and Interejl due thereon, and to tax 
for the Refpondent his Cojls both at Law and in that 
Court ; and that what Jhould be found due for the 
Principal, Interejl and Cojls, be paid by the Appel- 
lants at fuch Time and Place as the Majler Jhould 
appoint, who computed the Principal and Interejl at 
154 /. and the Cojls at 67 /. and to be paid the Twen- 
tieth of OSfober following. 

Upon the Hearing of this Appeal, there were two 
^tf^mVx made i. Whether, there being fome Difference 
in and about the Proof of the Bond, the Court ought 
to have made a Decree without direfiing a Trial at Law 
upon the Validity of the Bond : But 'twas held. That 

the 
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the Bond not being denied in pleading upon the Ijfue 

at Law, the Chancery had done right, and could not Attorney pi«dt 

weU havedirefied any other IJue than what the Parties ^™"' '^*'"- 

themfelves had joined in at Law ; and tho' 'twas pre- Reiriedj againft 

tendeid that the Attorney had pleaded thus without ^'^• 

Direfiion, the Court did not much regard that Pretence, 

becauje of the proper Remedy which the Law gives 

againjl fuch an Attorney, if the Pretence were true, 

and therefore they did not much conjider that. 

Another ^are was. Whether the Court of Equity, i Ver. 35a 
could juJUy award more than the Penalty ? And ol^- 
jefied, that the Order being to jave againjl the Penalty, 
no more ought to have been decreed. But 'twas faid. 
That notwithjlanding that, when the fame was referred 
to a Majier to tax Principal and Interejl, the Order 
bound the Party to pay bodi, tho* it amounted to more 
than the Penalty ; and the Meaning of the iirjl Part 
was only to relieve againjl the Penalty in cafe the 
Principal and Interejl came tolefs than the Penal Sum; 
efpedally the fame coming to be heard upon crofs Bills, 
and as this Cafe was circumjlanced, after fuch Delay 
and fuch Pleading in the Court of King^s Bench : And q^^ ^^ q^^^^ 
as to Cojls, held no Caufe for an Appeal in this Caje, of Appeal, if 
nor in Truth was it ever known to be a Caufe, if the the Meritt 
Meriu were againjl the Party Appellant. And fo the J*J^* ^^ " 
Decree was affirmed in the whole. Decree affirmed. 



[17] William Dolphin and Katharine his 
Wife^ Appellants J verfus Francis 
Haynesy Refpondent. 

A PPEAL to be relieved againjl a Decree in Chan* Money charged 
J\ eery made by the Majier of the Rolls, Nov. 10. ^/^^„''P^° 
1690. The Cafe was thus. That one Paris Slaughter ^^^ had die 
oi London y being Guardian to Katharine the Appellant Benefit of it. 
during her Infancy, he placed her with his Kinfman 
Chambers Slaughter near Worcefter^ and fometimes 
boarded her in that Place for her Education ; and the 
Refpondent and the faid P. S. being Correfpondents, 
Paris Slaughter ordered the Refpondent to pay the jald 
' Chambers 
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Chambers what Sums jhoald be called for upon the 
Account of Katharine : In purfuance whereof feveral 
Sums were paid upon her Account, and the fame were 
allowed again to the Rejpondent by P. S. The Ap- 
pellant Katharine hzwivkg Jujl attained her Age, jhe 
came to the Refpondent, and dejired more Money, as 
by the Order of P.S. and accordingly two feveral Sums 
were paid her, and Receipts taken from her, as by the 
Order of P. S. The Appellant Katharine did afterwards 
come to an Account with P. S. which was fairly Jlated 
in Writing, and they executed General Relea^ each 
to the other : But the faid two Sums not being entered 
in the Books of P. S, were not accounted for by the 
Appellant Katharine; and the Refpondent not having 
received any Allowance from P. S. in his Life-time, 
nor having, as he thought, any fufRcient Orders to 
charge the Executor of P. S, with, he prefers his Bill 
againjl the Appellants, and by her Anfwer jhe own'd 
the Receipt of the two Sums, but by Order of P. S. 
and afterwards, upon hearing of the Caufe, The Court 
declared that there appearing no pojitive Orders from 
P. S. for thefe two Sums, the Appellants ought to pay 
the Principal, Interejl and Cojls : And a Decree was 
made accordingly. 
Argument for And now it was argued on the Behalf of the Ap- 
AppellantB. pcUants, That this was not Jujl, becaufe the Refpon- 
dent never paid any Money to any Body while Katha- 
rine boarded with him, or afterwards, but by the Order 
and upon the Credit of P. S. and charged it to his 
Account ; and the Refpondent did not pretend but that 
all was repaid him, excepting thefe two Sums ; that 
the Refpondent and Katharine had never any Account 
or Dealings together upon her Credit ; and 'tis to be 
prefumed, that the Refpondent hath charged thefe 
Sums upon the Account of P. S, and not to her Ac- 
count, becaufe the Receipts are fo worded ; and that 
Katharine had releafed P. S, on their accounting to- 
gether, and therefore jhe could not charge the Executor 
of P.S. 
Afpiment for On the Other fide it was argued. That here was a 
Refpondent, Badge of Fraud in the Appellant K. that upon her 
Account with P. S, no Mention was had of thefe 
Sums ; that the Debt was originally hers ; that jhe was 
obliged to pay it, either to Slaughter or to Haynes; Vig] 
that not having paid the fame to Slaughter^ and ~^ 
Slaughter having releafed to her, jhe was difcharged 

from 
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from all Demands on that jide, and therefore 'twas the 

more reafonable it Jhould be anfwered by her to the 

Refpondent; that tho' the Credit might be at firjl 

given to Slaughter^ yet the Money being paid to her, 

and not by her paid to Slaughter^ Haynes had a fair 

Claim againjl her, even to avoid Circuity of Suits ; for 

if this were otherwifey 'twould only turn Haynes upon 

the Executor of Slaughter^ and that Executor .upon 

Katharine the Appellant again in Equity to jet ajide 

the Releafe» and to have an Allowance of theje Sums ; 

and that in Jujlice and Equity the Charge was placed 

upon the proper Party, who at iirjl was the Debtor for 

what jhe thus received : And accordingly the Decree Decreeaffinned. 

was affirmed. 



Dormer Sheppard & ai* verfus Jo/epA 
Wright G? ar. 

APPEAL from a Decree of Difmijion of a Bill whether Aver- 
preferred in the Court of Chancery : The Cafe ff ^ci^^^J"/* 

was thus : a pa^ial Loft 

The Appellants did in the Year 1693. load on at Sea. 
Board the Ship Union at GaUipoly 210 Tuns of Oils, of 
which Ship the Appellants were Owners; and the 
Respondents loaded on Board her at Mejfina 85 Bales 
of Silky upon Freight by ContraS, both to be delivered 
at London. The Ship homeward bound was chafed 
into Malaga Mole by one of the Thoulon Fleet, who 
were three or four Days in Sight* then Jlood in for that 
Port, as if they dejigned to attack the Port ; and there- 
upon the Majler difcourfed the Owners Fafior» who 
Jent him off a Lighter to fave what they could of the 
Ship's Cargo ; and becaufe the Silk was of the greatejl 
Value, the Silk was put on Board the Lighter, and 
carried ajhore ; and to come at the Silk, (for it lay 
beyond the Oils) they were forced to rummage the 
Ship : In faving of which, and fome fmall Part of the 
Oils, many Hours were fpent, and by the Seamen 
only, and at Night the French left the Port, whereupon 
no more was landed. But about jix Days afterwards 
the French Fleet appeared again before Malaga^ and 

then 
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then all Endeavours were ujed to fave the Oils, bat 
they were prevented by the Boats which the French 
Men of War jcnt into the Harbour, and the Enemy 
forced them to their Guns, and when they could defend 
the Ship no longer, they bored Holes to Jink her, but 
the Oils kept her from Jinking, and the French took 
her, and carried her away. The Bales of Silk were 
afterwards put on board another Ship, and delivered to 
the Refpondents at London^ for which they paid the 
Freight, £sff. 

The Appellants pretending that they ought to have [IQ] 
a Share of the Silk which was Javed, in Proportion to 
the Value of the Ship and Oils which were lojl, they 
exhibited their Bill in Chancery^ to inforce the Refpon- 
dents to come to an Average with the Appellants for 
the Lofs of their Ship and Oils. And after Examina- 
tion of Witnejes, on the Hearing of the Caufe, the BUI 
was difmijQfed. 
Argument for And it was argued on the Behalf of the Appellants, 
AppcUMti. That this Difmijion was not JuJlMable by the Rules 
of Equity; for that it mujl be agreed. If Goods are 
thrown overboard in Strefs of Weather, or in Danger 
or Jujl Fear of Enemy, in order to Jave the Ship and 
rejl of the Cargo, that which is faved Jhall contribute 
to a Reparation of that which is loji, and the Owners 
Jhall be Contributors in Proportion; and that there 
was the fame Reajbn here; that by preferring the 
Salvage of the Silk (being the bejl of the Cargo) 
before the Oils, the Owners were deprived of the fame 
Opportunity for the Salvage of the Oils ; that as the 
Sea-law in Extremity direSs the Majler to prefervc 
the bejl of his Cargo, and the Goods faved ought to 
contribute to the Lofs of the Goods EjeSed ; fo where 
one is preferred before the other in cafe of Extremity, 
there being no Time to land the Whole, Average is 
juJl and reafonable. And as to the fix Days Time, 
there was then no Apprehenfipn of Danger, and con- 
fequently the Majler could not jujlify the Landing of 
any Thing after the Reafon of their Fears were re- 
moved. 

That the Prudence of their Majler in faving the 
Silk before the Oils, ought not to be to the Prejudice 
of the Owners Interejl, the Oils lying next to be pre- 
ferved ; that the pretended NegleS of the Majler, in 
not landing them during the Abfence of the Enemy, is 
no Excufe, becaufe then there was no Danger ; that 

the 
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the faying that the Lofs of the Ship and Oils did not 
contribute to the Salvage of the Silks, is no Reajbn, 
feeing the Salvage of the Silk (which had othervHfe 
been lojl) deprived the Owners of the fame Oppor- 
tunity for the Salvage of the other Goods ; that in 
fuch Adventures, as the Danger is common, fo ought 
the Lojs or Damage to be common and equal; that 
the Majler is equally intrujled by and for all; and 
were it otherwife, it had been the Duty, and will be 
the Interejl of all Owners of Ships to order their Ser- 
vants in Extremity to preferve their own Goods ; that 
the Silk, being of the greatejl Value, it was a National 
Service, to preferve that before the Oils, and therefore 
equitable that all who imbark in the fame Bottom, 
Jhould jhare alike in the Service done for Salvage, b'c. 
And further, that if in Extremity, the Safety of the 
bejl of the Ship's Cargo is not preferable before that of 
the meaner Vsdue, it will be of ill Confequence ; and 
therefore the Sea-law provides firjl for the Safety of the 
bejl of the Cargo, and the Majier afied accordingly ; 
and that 'tis the Opinion of thofe who are learned in 
the Maritime Laws, That where Freighters Goods are 
equally in Danger, and a like Opportunity for the 
Salvage thereof, if the Safety of the one be preferred, 
[203 and the other comes to be lojl, fuch Preference obliges 
the Goods preferved to contribute to thofe which are 
lojl; it being a General Rule in Caufes Maritime, 
That one Man's Interejl ought not to fuifer for the 
Safety of another's. 

On the other Jide, it was argued with the Decree, Argument for 
That this Pretence was new ; that 'twas a Notion un- ^« Refpon- 
precedented ; that the Rule of Average went only to ^vwige where 
the Cafes, where the Lofs of one Man's Goods con- to hold. 
tributed to the Safety of another's, as by Lightening the 
VejQfel, (^c. and not to this Cafe ; that here each Man 
was to undergo the Peril of his own Goods ; that in 
Cafe of Damage to Goods within the Vejfel, other 
Goods were not contributory, but the Owner mujl 
endure his own Lofs, and had only his Remedy againjl 
the Majler, if it were occajioned by his Defefi or Mif- 
carriage : That the Reafon of Average was a merito- 
rious Conjideration in the common Ca^, becaufe there 
the Lofs of one did afiually fave the other ; but here 
was no fuch Thing : The Lofs of thefe Oils did not 
fave the Silk, nor did the Saving of the Silk lofe the 
Oils ; for if the Silk had not been faved, the Oils had 

E been 
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been lojl, for they were ]b bulky that they could not 
eajily be removed without further Time ; and if Part 
only be javed, 'tis to the Advantage of the Owner ; 
and where all cannot be faved at a Time, the Benefit 
is accidental to him, whoje Goods the Majler's Dif* 
cretion direfis to be javed : And in this Cafe here was 
no juch Commodity, as could contribute to the Lojs of 
a Ship, if it had been kept on Board ; for the Silk, if 
on Boardy had not ajfijled to her jinking. But bejides, 
here were jix or eight Days between the Landing of 
the Silk and the Seizing of the Ship by the French^ in 
which Time all the Oils might have been Landed, and 
thereby both them and the Ship javed ; and the Ap- 
prehenjion of the Danger could not jb foon be removed 
by lojing Sight of the Enemy in the Morning, and 
therefore there was no Reafon for the Majler imme- 
diately to forbear landing his Oils. Therefore 'twas 
prayed that the Appeal might be dijmijjed, and the 
jame was accordingly done, and the Decree of Dif- 
Decree affirmed, mijjion below affirmed. 



Whitfield & Ux' & al\ Appellants, verfus 
Paylor & Ux' & al\ Rejpondents. 



What Agree- 
ment not 
relieved in 
Equity at un- 
reafonable. 



APPEAL from a Decree in Chancery: The Cafe 
was thus: Sir Lawnnce Stoughton, a young 
Baronet in Surrey ^ having an Ejlate of near looo/. per 
Jnn. was a Suitor to the Refpondent Mary^ the 
Daughter of one Bumaby a Brewer, reputed to be very 
Rich. Upon the flrjl Propojal of Marriage, Bumaby 
did agree to give 5000/. certain, and injijled to have a 
Jointure of 500/. per An, fettled, and that jhe jhould 
have the Inheritance of the Jointure, if he died without 
Ijfue. Sir Lawrence did refufe to agree to this ; but 
afterwards he renewed the Treaty himfelf, and ac- 
cepted of Articles for payment of 5000 /. Portion, and 
made a Settlement of a Jointure of Lands worth 500 1. 
per Annum \ and likewife made another Deed in the 
Nature of a Mortgage of all his Ejlate, as well the 
Reverjion of her Jointure as the reji, for fecuring the 
Payment of 5000 /. to her in cafe Sir Lawrence died 

without 
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without IJQfue ; and died within a Fortnight after Mar- 
riage, without IJOfue. The Lady Stoughton prefers her 
Bill, and prays the Appellants might be fore-clojed of 
the Equity of Redemption on Failure of Payment. 
The Appellants exhibit their Bill to be relieved againjl 
this as a Fraud; and upon hearing of thefe Caujes 
before the Majler of the Rolls, the Appellants were 
decreed to pay the 5000 /. by the firjl Day of Hillary 
Term, 1695. without Interejl, but with Cojls : And in 
Default, the Ejlate to be fold to raife it with Interejl 
from that Day : And upon a re-hearing before the 
Lord Keeper, his Lordjhip confirmed the Decree, and 
gave a Twelve-month's further Time for Payment. 

And now it was argued for the Appellants, That it Argument for 
was proved in the Caufe, that Sir Lawrence was a the AppeUanw. 
Jickly weak Man ; that on his Death-bed he declared 
he had made no fuch Agreement ; but that the 5000 /. 
was to pay his Debts, and no Part of it was to return 
to his Wife, and his Wife prefent, and not contradifi- 
ing it ; that it did not appear, that he had any Coun- 
terpart of this Deed, or that he ever advifed or 
acquainted any of his own Relations with it ; and the 
Draught of the Deed was confejQfed to be burnt. And 
further, that the Agreement in its own Nature was 
unrcafonable, that Jhe Jhould have both Portion and 
Jointure ; and that one was a merit for the other ; but 
that both Jhould be vejled in the fame Perjon, the 
Portion returned, and the Jointure enjoyed, was very 
hard, and therefore to be jet ajlde : That Equity was 
to relieve againjl Juch pretended Agreements, as Things 
done without any Confideration inducing them, and 
therefore void. 

On the other Jide 'twas injijled on for the Decree, Argument for 
That the Man was of Age ; that there were two J^* Rcfpon- 
Treatics of Marriage, which Jhews a Deliberation ; *"^ 
that here was no Mif-reprejentation or Impojition ; the 
Bargain in itfelf might be upon good Reajbn, the 
Gentleman being Jickly; and the Money was to be 
returned only upon a Contingency of his dying without 
IJjiie. That in cafe of his having IJfue, the Agreement 
was common; that perhaps Jhe had the worjl on't 
under all Circumjlances. That all Bargains are not to 
be fet ajide, becaufe not fuch as the wifejl People 
would make ; but there mujl be Fraud to make void 
their Afis ; and his forgetting that he had done fuch 
an A3, when on his Death-bed, is no Reafon for to 

annull 
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annall it; and the Marriage had been a good Con- 
Jlderation for a Jointure of it^lf ; And reajonable or un- 
reafonable is not always the Quejlion in Equity, if each 
Party was acquainted with the Whole, and meant 
what they did ; much lefs is it fufHcient to fay that 
'twas unreafonable as it happened in event ; for if at 
the Time 'twas a tolerable Bargain ; nay, if at the [2a] 
Time this Bargain was the Meaning of the Parties, 
and each knew what was done, and neither was de- 
ceived, the fame mujl Jland : And accordingly the 
Decree affirmed. Decree was afHrmed. 



Thomas Arnold Appellant^ verfus Mr. At- 
torney General^ Matthew John/on^ Efq; 
Thomas Bedford^ Gent. Refpondents. 

DeYifeto A PPEALfroma Decree in Chancery: The Cafe 

f vi^^^' ^!"*'' J\ ^* **** • °"^ Edmund Arnold, ProSor, being 
em. 39 . j-^j^ed in Fee of the Manor of Furthoe to the yearly 
Value of 240 /. per jfnnum^ and alfo of fome Perfonal 
EJlate ; but having no Child or Brother living, made 
his Will in Writing, and thereby, amon^ other 
The Cafe. * Legacies to many other Perfons, he gave to the Ap- 
pellant, by the Name of his Kinfman Thomas Arnold, 
the Sum of 40 s. all to be paid out of his Perfonal 
Ejlate ; and then proceeds in thefe Words, Being de- 
termined to fettle for the future, after the Death of me 
and my frife, the Manor of Furthoe, with all the 
Lands, Woods, and Appurtenances to charitable Ufes, I 
devife my Manor of Furthoe, with the Appurtenances, 
unto Sir Lionel Jenkins, Kt. William Dyer, Matthew 
Johnfon, and Thomas Bedford, and to their Heirs and 
AJJigns for ever, upon Truft that they or their AJJigns, 
after the Death of him and his Wife, Jhould pay and 
deliver Yearly for ever, feveral particular Sums to 
charitable Ufes therein mentioned: All the Particulars 
amounting in the Whole to 120/. per Annum, and 
charged nothing further on the faid Manor, but the 
Expences of the Trujlees in the Execution of the Jaid 
Trujl. The faid Arnold foon after died ; the Wife is 

alfo 
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aljb jince dead ; Sir Lionel fenkins and William Dyer 
aljb dead. 

In Trinity 1692. the Attorney General prefers a Proceedingi in 
Bill againjl the Appellant as Heir at Law, to fettle Chancery. 
and e^ablijh the /aid Charities, and to enforce the 
Trajlees to aS or to transfer their tnijl Ejlate. To 
which they anfwer, and the Heir by his Anfwer 
claimed as Heir at Law, the Surplus of the Charity 
Ejlate over and above what would Jatisfy the yearly 
Payments expreJQfed in the Will, and the Charges of 
executing the jaid Trujl; upon a Reference to a 
Majler, to afcertain the Court of the yearly Value of 
the Manor, he reports it worth 240 /. per Annum^ and 
worth the fame at the Time of making the Will. 
And on hearing the Caufe, the Court declared, That 
all the Profits of the PremijQfes ought, by the Purport 
and Intention of the Will, to be applied to the Chari- 
ties therein mentioned ; and that the Appellant Arnold 
the Heir at Law is totally excluded from the Surplus, 
[23] with Diredion how the Surplus Jhould go in Augmen* 
tation of Jbme of the Charities ; neverthelejs, in cafe 
the Appellant Jhould Seal and Execute to the Trujlees 
a Releaje and Conveyance of the PremijQfes according 
to the Decree, then he to have his Cojis out of the Sale 
of Timber, and that the Trujiees be indemnified. 

And it was argued on Behalf of the Appellant, That Argument for 
this Decree was not equitable. Some Quejlions were *^« Appellant. 
made about the Dijlribution of the Surplus amongjl 
only fome of the Charities, and about the Value ; but 
a Surplus was agreed to be in the Cafe ; and it was chiefly 
injijled upon, that the Surplus ought to go and be to 
and for the Ufe of the Heir at Law ; for that the 
Ejlate is not increafed by any fubfequent or accidental 
Improvement, and fo not like the Cafe of Thetfbrd 
School ; but here at the Time of making the faid Will 
was, and now is, of a good Value beyond the Sums 
given, and was fo known to be by the Tejlator ; and 
the particular Charities given by the Tejlator are par- 
ticularly and exprejiy Named and Limited, and do 
amount only to fo much, as is lefs than the Value of 
the Land ; and this Surplus is not difpofed of, and con- 
fequently ought to be the Heir's : For as at the Com- Heir to be 
mon Law in a Will, what is not given away mujl ^▼o""^- 
defcend, whether you fpeak of Land or the Interejl in 
it ; fo in Equity, whatsoever TruJl, or Part of a TruJl, 
is not declared and exprejfed, the fame Jhall be for the 

Benefit 
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Benefit of the Reprefentative of the TeJIator, cither 
Heir or Executor, as the Cafe may happen: Then 
thefe Bequejls or Devifes being particular and ezprejs, 
they do and will control and expound, nay rejlrain. and 
qualify the Meaning of general precedent Words: 
That ExpreJJion of his being determined to jettle his 
Manor to charitable Ufes, will be qualified by the Par- 
ticulars afterwards, as is Nokes*% Cafe in 4 Rep. and 
many others in the Books. Bejides, 'tis not accompanied 
with any Term of Univerfality, that excludes the Con- 
jlruSion contended for ; and if it had been fo largely 
expreJQfed, thofe general Words of his dejigning to Jettle 
the Whole, may be intended only as a Security, that 
the particular Charities may be certainly anfwered: 
And by fuch ConjlruSion all the Words of the Will 
may be fatisfied ; and then the Trujlees may convey 
the Premijfes to the Heir at Law, and take Security 
for the fame, faving and referving all the faid Charities 
devifed, with all reafonable Charges and Dedufiions, 
without Prejudice to the Will of the TeJIator, or to the 
faid EJlate, which mujl neverthelefs be liable to anfwer 
and make good the fame; fo that there can be no 
Damage done to any of the Parties or Interejls con- 
cerned, by this Conjlrufiion ; nay, it is the adding a 
further Security for their Payment. Now it is plain, 
he defigned the Sums given to the particular Ufes, and 
no more, for that they are all fo particular and exprefs; 
and it is purfuant to the Rules of Law and Equity, in all 
doubtful Cafes, to adjudge in favour of the Heir at Law, 
and not to extend the general Words of a Will to en- 
large a Charity beyond the Intent exprejfed, efpecially 
againjl a near Relation and Heir, as this is, vi%. his 
Brother's Son. Befides the TeJIator was bred a [24] 
Civilian, and as fuch knew how fully to exprefs himfelf, 
if he had intended the Overplus to go in Increafe of the 
Charity : Or if he had intended them more than is 
mentioned, he would have declared himfelf in fuch Man- 
ner as Jhould exclude all Doubt. 
Argument for On the Other fide it was argued. That the Tejlator's 
the Refpon. j^^^^^ pj^j^^jy appeared by his Will to difpofe aU his 
EJlate wholly to charitable Ufes, and that the Words of 
the Will were fufficient to carry the whole EJlate to 
that Purpofe ; and that it did not appear by his Will, 
that 'twas his Intent to give his Heir at Law any 
Thing out of his Real EJlate ; that his Determination 
to fettle his Manor, with the. Appurtenances, was to 
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Jittic the Whole ; that what is not difpofcd of in Par- 
ticulars, is to be direfied by the Court of Chancery; 
that that Court hath done Right in direfiing it in Aug- 
mentation of the Charities mentioned, becauje the 
Tejlator's Intent was mojl in Favour of thofe which 
are ]b mentioned : That if the ^are were ajkt. What 
/hall be done with the Surplus, n any ? The Anfwer is 
natural, vi%. I am determined to fettle the Manor, that 
is the whole, on Charitable Ufes : That the Tejlator 
by his Will exprejjed fome Care for his Sijier, and for 
John Boucher his Nephew, and other his near Relations; 
but neither by any Exprejfion or Implication pointeth 
at any Provijion dejigned for his Heir at Law ; but for 
the Excluding him of all Pretences hath bequeathed 
him 40 J. and no more : That the other is to contradifi 
his plain Intent ; 'tis to make a new Will for him, con- 
trary to the Determination which he faith he had made : 
And accordingly the Decree was aiHrmed. Decreeaffinned. 



Sir Richard Duttoriy Plaintiffs verfus Richard 
Howell^ Richard Grey^ and Robert Chap- 
lainy Executors of Sir John Witham de- 
ceafed. 

WRIT of Error on a Judgment given in B. R. for Imprifonmcnt 
Sir John Witham and Sir Richard Button, and g Go^"nour, 
the Award of Execution thereof upon Scire Fac* brought piMtations. 
by the Defendants, as Executors of Sir John Witham; Colonies. 
and affirmed in the Exchequer Chamber in Trefpafs and [j,*^,'*^**" 
Palje Imprifonment. The Cafe on the Record was 31^^.159. 
thus : The Plaintiff William did declare verfus Button, Declaration for 
for that he with Sir Robert Bavis Bart. Sir Timothy ^^^^^f'' 
Thornbilly Henry Walrond, Thomas Walrond, and Samuel 
Rayner, did 14 OSlob. 36 Gzr. 2. at L. in Par' W Ward\ 
Vc. ajjault, beat, and wound the Plaintiff, and im- 
prijbned him, and his Goods then found did take and 
jeize, and the Plaintiff in Prifon, and the Goods and 
[25] Chattels from the Plaintiff did detain and keep for 
three Months next following, by which the Plaintiff lojl 
the Profit he might have made of his Goods, and was 
put to Charges, Uc. Contra pac' iff ad damp* 13000/. 

The 
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Not pdlty as to 
Part. 



Juftifictdon at 
to Part, at 
Governor of 
Barkadoa^ &c. 



The Defendant pleads Not guilty as to the Venir^ vl 
(^ armisf and all the Ajfaulty Imprifoninenty and De- 
tainer in Prijbn before the Sixth of Ivovember^ and after 
the Twentieth of December in the fame Year, and as to 
the Beating, and Wounding, and Taking, Seizing and 
Detaining his Goods, and thereupon IJJue is Joined ; 
and as to the Ajjault, Taking and Imprijbning the 
Plaintiff the Sixth of November^ and Detaining him from 
thence until in and upon the Twentieth of December ^ 
the Defendant doth Jujlify, for that long before, vi%. the 
28M of OSfob. 32 Car, 2. by his Letters Patent jhewn 
to the Court, did conjUtute and appoint the Defendant 
his Captain General and Chief Governor in and upon 
the Ijlands of Barbadoesj and ^c, and the rejl of the 
Ijlands lying, t^c. and thereby commanded him to do and 
execute all Things that belonged to that Government, 
and the Trujl in him repofed, according to the feveral 
Powers and Direfiions granted to the Defendant by the 
Letters Patent, and Injlrudions with them given, or by 
Juch other Powers or Injlrufiions as at any Time jhould 
be granted or appointed the Defendant under the King's 
Sign Manual, and according to the Reajbnable Laws, 
as then were, or after Jhould be made by the Defendant, 
with Advice and Confent of the Council and Ajjembly 
of the RefpeSive Ijlands; appoints twelve Men by 
Name, viz. Sir P.L. H.D. H. fF. S.N. T,fV. 
J. mtham the Plaintiff, J. P. J, S. R. H. E. S. T. IV. 
and H.B. to be of the King's Council of the IJland, 
during the Pleafure of the King, to be AJfijlant to the 
Defendant with their Counjel in the Management of the 
Things and Concerns of the Government of the faid 
Ijland, in relation to the King's Service and Good of his 
Subjefis there ; and gives Power to the Defendant, after 
he himfelf had taken the Oath of OiHce, to adminijler 
to every Member of the Council and Deputy Governor 
the Oaths of Allegiance and Supremacy, and the Oath 
of OiHce; with further Power to the Governor, by Advice 
and Conjent of Counjel, to jummon and hold a General 
AjQfembly of the Freeholders and Planters there, and to 
make Laws, Statutes, and Ordinances for the good 
Government of the Ijland, and to be as near and con- 
fonant, as conveniently may, to the Laws and Sututes 
of England^ which Laws were to be tranfmitted, to be 
allowed by the King here ; with Power aljb, by Advice 
and Confent of Counjel to erefi, and ejlabli/h jfuch and 
fo many Courts of Judicature, as he jhall think fit for 
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hearing and detennining all Caules, as well Criminal as 
Civil, according to Law and Equity, and to appoint 
Judges, JuJUces of Peace, Sheriffs and other necejjary 
Officers, for adminijlrii^ of JuJUce, and patting the 
Laws in Execution, prodded Copies of fuch EJlablijh- 
ments be tranfmitted to the King to be allowed ; and 
with further Power to the Governor to conjlitute and 
appoint Deputy Governors in the rejpefiive Ijlands and 
[263 Plantations, which then were, or jhould be under his 
Command ; to all and every which rejpefiive Governors, 
the King by theje Letters Patent gave Power and 
Authority to do and execute what jhould be commanded 
them by the Governor, according to the Power granted 
to them by this CommiJJion : And the Governor's 
Authority to continue during the good Will and Plea- 
Jbre of the King. 

The Defendant further pleads. That after the Makinc; 
of the Letters Patent, and before the Time of the A^ 
Jault and Imprisonment, viz. i Mart. 33 Car. 2. he 
arrived at Barbadoes^ and by Virtue of the Letters 
Patent aforementioned, he took upon him and exerdfed 
the Government of that and the other Ijlands, and con- 
tinued to do fo till the flrjl of Mayy 35 Car. 2. when he 
had Licenje to return to England, 

That he, before his Departure, by Virtue of the faid 
Letters Patent, by a certain Commijfion, under his 
Hand and Seal, did conjlitute the Plaintiff, in his Ab- 
fence, to be his Deputy Governor in the faid Ijlands of 
Barbadoesy to do and execute the Powers and Authorities 
granted to the Defendant by the jaid Letters Patent. 

That the firjl of Auguft following, the Defendant ar- 
rived at London in England i that the fourth of May^ 
35 Car. 2. after the Defendant's Departure, the Plaintiff 
took upon himjelf the Adminijlration of the Government 
of the Ijland of Barbados ; that the Plaintiff, not re- 
garding the trujl repojed in him by the Defendant, nor 
the Honour of that Supreme Place and Office, did un- 
lawfully and arbitrarily execute that Government and 
Office to the Opprejjion of the King's Subjefis, viz, 
afud Lond* prad* in Par* W fTard* prad\ 

That after the Return of the Defendant to the Bar- 
hadoesj viz. 6 Nov. 35 Car. 2. at a Council holden for 
the Ijland of Barbadoes at St. Michael^ Town, before 
the Defendant H.W. J. P. E.S. T. W. RB. which 
five are of the twelve named Council in the Letters 
Patent, and Sir Timothy Thomhill and Robert Dawes^ 

P Counjel 
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Coanfel for the Ijland aforejaidy the Plaintiff then and 
there was charged, that he in the Abfence of the De- 
fendant mijbehaved himjelf in the Adminijlration of the 
Government of the faid Ijland, non tantum in not taking 
the ujual Oath of Office, and not obferving the Afi of 
Nav^^ation : And by his illegal AJQfuming the Title of 
Lieutenant Governor, and altering and changing Orders 
and Decrees made in Chancery of the faid Ijland, ac- 
cording to his own Will and Pleafare, at his own 
Chamber, and altering the Senfe and Subjlance of them 
from what was ordered in Court by and with the Con- 
sent of the Council ; upon which it was then and there 
ordered in Council by the Defendant and Council, that 
the Plaintiff Sir John ^iV)&^7mJhould be committed to, Vc, 
until he jhould be difcharged by due Courje of Law ; by 
Virtue of which Order the Plaintiff the faid Jixth of Nov. 
was taken, and detained until the 20th of Dec, upon which 
Day he was brought to the Court of the General Sejfions 
of Oyer and Terminer^ and then by Court' recommitted, 
which is the fame Ajfault, Taking and Imprifonment, 
andTraverfes abfque ^dr,that hewas guiltyof the AjQfault- 
ing. Taking or Imprifoning him within the Time lajl 
mentioned at London^ or elfewhere than in the 1 jle of Bar- 
badoes^ or otherwife, or in other Manner than as before. 
Demurier, afc. The Plaintiff demurred, and the Defendant joined in 
Demurrer, and Judgment was given for the Plaintiff, 
and a f^enire awarded tarn ad triand* exitum quam ad 
tnquireni* de dampnis^ ifc, and the Ijfue was found pro 
querent* and 6d. Damages, and on the Demurrer 500/. 
Damages, and Judgment for Damages and Cojls amount- 
ing in the whole to 590 /. 

The Plaintiff, Sir J. mtham, dying, Trin. 2. fVilL 
&f Mar* the Judgment was revived by Scire facias 
brought by Howel^ Gray and Chaplain^ Executors of Sir 
J. Iv. quoad omnia bona & cat alia fua^ except one Debt 
due by Bond from Henry Wakefield, And at the Re- 
turn of the Scire fad J the Defendant appears and demurs 
to the Scire facias^ and there is an Award of Execution; 
and thereupon a Writ of Error is brought in the Ex- 
chequer Chamber^ and the Judgment was affirmed. Then 
a Writ of Error is brought in Parliament, and the 
General Error ajjigned. 

And here it was argued on the Behalf of the Plaintiff in 
the Writ of Error, that this Afiion did not lie againjl 
him, becaufe it was brought againjl him for that which 
he did as a Judge, and fo it appeared on the Record, 
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according to 12 Rep. 25. that the Rule Jeems the fame 
for one /ort of Judge, as well as for another ; that this 
Perjbn was lawfully made a Governor, and Jo had all 
the Powers of a Governor ; that this was a Commitment 
only till he found Security, tho' not fo expreJQfed ; that 
this is not conujable here in Wiftminfttr Halli that he 
was only cenjurable by the King ; that the Charge is 
fufficient, in that Sir /. JV. had not taken the Oaths ; 
that maU li arbitrarie executus fuit^ is Charge enough 
to warrant a Commitment $ that this was a Charge be- 
fore a Council of State, and there need not be all the 
Matters precifely alledged to JujUfy their Afis ; and by 
the /ame reajbn Adions may lie againjl the Privy 
Counjellors here, and enforce them to Jet forth every 
Particular, which would be of dangerous Conjequence ; 
the Plea might have been much Jhorter, as only that he 
was committed by a Council of State, and the Addition 
of the other Matters Jhall not hurt ; and that the Charge 
was upon Oath Jhall be intended; no Prefumption 
Jhall be, that the Supream Magijbracy there did irregu- 
larly ; 'tis a Power incident to every Council of State to 
be able to commit : This Adion cannot lie, becauje 
the Fafi is not triable here $ the Laws there may be dif- 
ferent from ours. Bejides no Afiion lies unlejs 'twere 
a malicious Commitment as well as caujelejs : And 
that no Man will pretend that an Adion can lie againjl 
the Chief Governor or hitntenant of Ireland ot Scotland; 
and by the fame Reafon it ought not in this Cafe ; he 
had a Power to make Judges, and therefore he was 
more than a Judge ; and they have confejfed all this 
Matter by the Demurrer. The Statute of Can i. which 
[28] rejlrains the Power of our Council of State fuppofes that ' 
they could commit ; that in cafe of Crimes diere they 
are punijhable in that Place ; and in Sir Ellis AJhbum" 
hanC% Cafe there was a Remanding to be tried there, 
and if fo, it can't be examinable here ; and if not, this 
Afiion will not lie. And further, that what was done 
here, was done in a Court ; for fo is a Council of State 
to receive Complaints againjl State Delinquents, and to 
direfi their Trials in proper Courts afterwards; that 
there was never fuch an Adion as this maintained ; and 
if it Jhould, it would be impojjible for a Governor to 
defend himfelf : Firjl, For that all the Records and 
Evidences are there. 2. The Laws there differ from 
what they are here ; and Governments would be very 
weak, and the Perfons intrujled with them very uneafy tf 
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they are fubjefi to be charged with Afiions here for what 
they do in thofe Countries ; and therefore 'twas prayed 
that the Judgment jhoiild be reverfed. 
Argument for On the Other jide 'twas argued for the Plaintiff in the 
Defoidantt in Original ASion, That this ASion did lie, and that the 
^^^' Judgment upon it was legal : That fuppojing the Pafi 

done in England^ the Pleaof fuch Authority jb executed 
at Plymouth^ or Portfmouth^ or the like, had been ill ; 
for that Liberty of Perfon by our Law is fo jacred, that 
every Rejlraint of it mujl be Jujlifled by fome lawful 
Authority, and that Authority mujl be exprejly purfued : 
That here was no Authority to commit ; for that mujl 
be either as a Court of Record, or as Jujlices of Peace, 
Conjlable, or other Officer conjlituted tor that Purpofe ; 
that the Letters Patent are the only Jujliflcation injijled 
on, and that gives none ; 'tis true, the Power of Com- 
mitting is Incident to the OfRce of a Court ; here's 
only the Government of the Place committed to Sir 
Richard Dutton^ with a Power to erefi CourU, and 
appoint Officers, but none to himjelf : He in Perfon is 
only authorized to manage and order the Affairs j and 
the Law of England takes no Notice of fuch an Officer, 
or his Authority ; and therefore a Court of Law can 
take Notice of it no further, or otherwife, than as it doth 
appear in pleading : The Council is not conjlituted a 
Court ; they are by the Letters Patent only to advije 
and ajjijl the Governor; and the Governor hath no 
Power to commit or punijh, but to form and ejlablijh 
Courts to do fo ; which imports the direfl contrary, that 
he had no fuch Power : The Ends of appointing the 
Council, as mentioned in the Letters Patent, are quite 
different, vix. to aid the Regent by their Advice, not to 
afi as of themfelves ; and if neither the Governor of him- 
felf, nor the Council of itfelf, had fuch a Power, neither 
can both together have it : A Court of Jujlice is not 
to be intended, unlefs the fame be fpecially Jhewn : Ex- 
cepting the Cafe of the common known general Courts 
of Jujlice in JVeftminJitr Hall^ which are immemorial; if 
any Thing be jujlifled by the Authority of other Courts, 
the fame mujl be precijely alledged, and how their Com- 
mencement was, either by Cu^om or Letters Patent : 
Here it appears by the Plea itfelf, that they had Jujlices 
of Oyer and Terminer appointed : It dodi not appear 
that he or the Council were Judges of Things of this [[29*] 
kind. Bejides, when a Council is conjlituted, as here 
was Twelve by Name, that mujl be the Majority, as is 
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the Dean and Chapter of Femes Cafe, Davis* % Rep. 47. 
and that's Seven at leajl, which are not in this Cafe. 
There mujl be a Majority, unlefs the Erefiion did allow 
of a lefs Number. The PraSife of the Courts of fVe/f- 
minfier^hall does not contradifi this, for there 'tis a 
Court, whether more or lefs, and fo it hath been Time 
out of Mind. But here's a new Conjlitution ; and the 
Rule holds fo in CommiJ[|ions of Oyer and Terminer^ 
if the Direfiion be fo : As is the Cafe in Plowden 384. 
the Earl of Leicejiei'% Cafe. If a Mayor and three 
Aldermen have Conufance of Pleas, what a Mayor and 
two does is null and void. And if diere be no Direfiion 
in particular for the Number, the Law requires the Ma- 
jority. So that here was no Council, becaufe but five of 
them prejent 

The Council have not the Power, but the Governor 
with the Advice and Ajjent of the Council ; and jb 
ought their Pleading to have been according to their 
Cafe ; That if a Man Jujlifles as a Judge to excufe 
him from an ASion, he mujl fet for^ his Authority, 
and the Cauje mujl appear to be withm his Conufance; 
and lo are Multitudes of Cafes, 3 Cro. 130. 2 Leon. pL 
43. and I Cro. 153, 557, 579, 593. 12 Rep. 23, 25. 
Mad. Rep. 119. 

But taking it as a Council, neither Perjbn nor 
Thing are within its JurifdiSion \ for if their Dofirine 
be true, that by being Governor, he is fo abfolute, as 
to be fubjeS only to the King ; then what Sir John 
Witham did, being while and as Deputy Governor, 
which is the true Governor to all Purpofes in ahfentia 
of the other, is not examinable by a Succejfor. But 
admitting for the prefent, that by the Law one Magif- 
trate may be punijhable before his Succejfor for Mif- 
carriages which were committed colore Officii; yet here 
are no fuch Mijcarriages fufBciently alledged to be 
charged on him. i. There's no Pretence of an Oath, 
nor Circumjlances jhewing a reajbnable CauJe of Suf- 
pidon, one of which ought to have beea 2. In plead- 
ing no Allegation is fuffldent, if it be fo general, as 
the Party Opponent can't in Reafon be fuppofed ca- 
pable of makinff an Anfwer to it ; and that is the true 
Caufe why our Law requires Certainty : He did male 
& arbitrarie execute the Oifice to the Oppre]|ion of the 
King's Subjefis. No Man living can defend himfelf 
on fo general a Charge as this is : For if IJfue had been 
taken thereon, all the Afis of his Government had been 
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examinable, which the Law never allows: Then the 
Particulars are as general ; i. That he did not take the 
ujual Oath ; and it doth not appear what Oath, or if 
any was requirable of a Deputy Governor, nor who was 
to adminijler it ; /o that non conftat^ whether 'twas his 
Fault or the Governor's ; bejides, that's no caufe of 
Imprijbnment, for any Thing which appears in the 
Plea. 2. Ajjuming illegally the Title of Lieutenant 
Governor ; that is Jo trivial, as it needs no Anfwer ; 
for Deputy Governor and Lieutenant Governor are all 
one, locum tenens is a Deputy, ^ contra. 3. Altering 
of Orders at his Chamber ad libitum^ which were made 
in Court ; not Jaid that there was any fuch Court, or 
what Orders, or where made ; ^ non tantum without 
etiam or verum ctiam^ is not a jiifflcient po/itive Allega- [30] 
tion : Not Jaid that he was guilty, but only charged ; 
and not Jaid how charged, whether with or without 
Oath, in Writing or by Parol; nor Jaid to be in any 
Jiich Manner as that the Council ought or might receive 
it : tho' Oath be not necejfary to be mentioned in the 
Commitment, yet it ought to be alledged in pleading, 
becauje 'tis necejfary to warrant the Commitment, as 
was held in the Lord Tarmouth*% Cafe in B, R. It 
could not be to fecure his Anfwering the fame, for not 
Jo exprejfed ; and 'tis not faid that Sureties were de- 
manded or denied, or that he had Notice of the Charge ; 
and furely this was bailable. 

As to the ^arCf If conufable here ; 'twas argued, 
Jurifdiaion. That they had not pleaded to the Jurifdifiion, nor any 
Matter to oujl the Court of its Juri/difiion : If they 
intended by this Plea to have done that, they Jhould 
have given Jurifdifiion to fome other Court in Jbme 
other Place ; but this is not done ; for if an Injury, 'tis 
relievable fomewhere in the King's Dominions; and 
whether it be fo, or not, is examinable fomewhere : Now 
here is a Wrong complain'd of, as done by one Englijhman 
to another Englijhman^ and a Jurifdifiion attacht in the 
Kinfs Bench f both of Caufe and Perfon, by the Bill 
filed, and his Defence to it : Bejides Jurifdifiion could 
not be examined in the Exchequer Chamber^ becauje 
both the Statute and the Writ of Error exprejly pro- 
vide againjl it ; and this Writ of Error is founded upon 
that AfRrmance, and therefore quejlionable, whether 
that could be injijled on here ? But fuppojing it might, 
'twas argued that the A6iion lies, for that 'tis a tranji- 
tory Afiion, and follows the Perfon wherefoever he 
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comes under the Power of the Common Law Procejs : 
And that a Man may as well be fued in England for a 
Trejpajs done beyond Sea, as in Barbadoesy or the like 
Place; as for a Debt arijing there by Specialty, or 
other Contra^ ; that no Body but Prynne ever denied 
it, and he did fo only in cafe of Bonds dated there : 
That many Afiions have been maintained and tried 
here for PaSs done in the Indies^ notwithjlanding jpedal 
Jojlifications to them, and the Trials have been where 
the Afiions were laid: There was quoted DowdaW% 
Caje, 6 Rep, /\riy 48. and 7 Rep. 27. and if otherwije, 
there would be a Failure of Ju/lice in the King's Do- 
minions. 32 Hen. 6. 25. vide Jackfon and Crifpe'% 
Caje, Sid. 462. 2 Keble 391, 397. 

'Twas then argued. That whatfoever Quejlion might 
be made about the Trial of the IJQTue, if one had been 
joined ; yet now Demurrer being to the Plea, if that 
Plea be naught, then the Plaintiff is to have Judgment 
upon his Declaration, and that is all right. 

It was further jaid. That the Jujliflcation of juch a 
Tort or Wrong ought to be according to the Common . 
^ Law of Englafidj for that Barbadoes is under the jame 
Law as England; and if 'twere not, upon his pleading 
it mnjl be intended to be jb ; and tho' they jhould be 
intended different, yet the Defendant in the Afiion was 
obliged to the jame Rules of Pleading ; for tho' the 
Matter may jujlify him for an AS. done there, which 
would not Jujlify him for the jame AS done here, yet 
[31] he mujl Jhew that he hath purjued the Rules of Law 
In that Place ; or in cafe of no pojitive Laws, the Rules 
of Natural Equity : For either the Common Law, or 
new injlituted Laws, or Natural Equity, mujl be the 
Rule in thofe Places. 

'Twas agreed. That according to Cahin*% Cafe, 7 
Rep. 1 7. upon the Conquejl of an Infidel Country, all 
the old Laws are abrogated eo inftante^ and the King 
impofes what he pleafes ; and in caje of the Conquejl of 
a Chrijlian Country, he may change them at Pleafure, 
and appoint fuch as he thinks fit ; tho' Coke quotes no 
Authority for it, yet 'twas agreed, that this might be 
conjbnant to Reafon. But 'twas denied that Barbadoes Barhadoa a 
was a Conquejl, 'twas a Colony or Plantation, and that Plantation, 
imports rather the contrary ; and by fuch Names thefe ^^^(t °^ * ^°°' 
Plantations have always gone in Letters Patent, Pro- 
clamations and Afis of Parliament. But whatfoever 
may by fome be faid as to Statutes in particular binding 
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there, the Common Law mujl and doth oblige there, 
for 'tis a Plantation or new Settlement of Engltjhmen 
by the King's Confent in an uninhabited Country ; and 
fo is the Hijlory of Barbadoes written by Richard Ligotij 
Printed at London 1673. pag. 23. fays he, 'Twas a 
Country not inhabited by any, but overgrown with 
Woods. And pag. 100. They are governed by the 
Laws of England. And Heylin in his Geography^ lib, 
4* 148. fays. The Englijb are the fole Colony there; 
they are called the King's Plantations, and not his 
Conquejls ; and he neither could, nor can now impofe 
any Laws upon them different from the Laws of England. 
'Twas argued that even our Statutes do bind them ; 
and many of them name thefe Plantations as Englijh ; 
they have fome Municipal Rules there, like our By-laws 
in the S tanneries or Penns; but that argues nothing as to 
the General ; which Jhall prevail when the one contra- 
difis the other, may be a ^are another Time. 

By the 22 tf 23 Car. 2. cap. 26. againjl the Planting 
of Tobacco here, and for the Regulation of the Planta- 
tion Trade, the Governors of thoje Plantations are once 
a Year to return to the Cujiom-houfe in London an Ac- 
count of all Ships laden, and of all the Bonds, ^c. And 
they are, throughout the whole Afi, called the King's 
Englijh Planutions, Governors of fuch Englijh Planta- 
tions, to fome of the Englijh Plantadons ; and Parag. i o. 
'tis faid, Inafmuch as the Plantations are inhabited with 
his Subjefis of England; and fo 'tis in 15 Car. 2. cap. 7. 
fe£f. 5. and in 12 Car. 2. cap. 34. they are called Colonies 
and Plantations of this Kingdom of England. From all 
which 'tis natural to infer. That the Rules in cafe of 
conquered Places cannot prevail here ; Conquejl eji res 
odiojay and never to be prefumed; bejides, 'tis the 
People, not the Soil, that can be faid to be conquered. 
The Reafon of a Conqueror's Power to prefcribe Laws, 
is the Conqueror's Clemency, in .faving the Lives of the 
conquered, whom, by the Strifl Right of War, he might 
have dejlroyed ; or the prefumed Chance of Subjefiion^ 
which the conquered Prince and People threw themfelves 
upon, when they firjl engaged in the War. But this is 
not pretended to here, tho' all the Cafes about this Subjefi 
were put below Stairs : Then taking it as the Truth [32] 
is, certain Subjefis of England^ by Confent of their 
Prince, go and pojQfefs an uninhabited dejert Country ; 
the Common Law muJl be fuppofed their Rule, as 'twas 
their Birthrip;ht, and as 'tis the bejl, and fo to be pre- 
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fumed their Choice; and not only that, but even as 
Obligatory, 'tis Jo. When they went thither, they no 
more abandoned the Englifi Laws, than they did their 
Natural Allegiance ; nay, they jubjefied themjelves no 
more to other Laws, than they did to another Allegiance, 
which they did not. 

This \% a Dominion, belonging not only to the Crown, 
but to the Kt2]m of England J tho' not within the Terri- 
torial Realm. Vaughan 330, fays. That they follow 
England^ and are a Part of it. Then 'twas argued 
furdier, if 'twere poJdible that it Jhould be otherwife, 
when did the Common Law ceafe? On the Sea it re- 
mained in all Perjbnal Refpefis ; If Batteries or Wounds 
on Shipboard, Afiions lay here : Then the fame held 
when they landed there, and no new Laws could be made 
(or them but by the Prince with their Conjent. 

Bejides, Either the Right of thefe Lands was gained Occupuicy. 
to the Crown, or to the Planters, by the Occupancy ; 
and either way the Common Law mujl be their Rule : 
It mujl be agreed. That the ilrjl Entry gained the 
Rights and fo is Grotius de jure Belli (^ Pacis^ lib, 2. 
cap. %.fi£f. 0. and thefe La^ds were never the King's, 
thio' they afterwards fubmitted to take a Grant of the 
King. 'Tis True, in cafe of War, what is gained, be- 
comes his who maintained the War, and doth not of 
Right belong to that Perfon who ilrjl poJQfeJed it Grot, 
lib. 3. cap, b./e^f. 1 1. But in cafe it be not the Effefi 
of War, but only by Force of their flrjl Entry, it mujl 
be conjidered what Interejl they did acquire, and cer- 
tainly ' twas the largejl that can be ; for an Occupant 
doth gain an Inheritance by the Law of Nations, and 
the fame Jhall dejcend ; then by the Rules of what Law 
Jhall the Dejcent be governed ? It mujl be by the Laws 
of the Country to which they did originally, and Jlill do 
belong. But then fuppojing the Lands gained to the 
Crown, and the Crown to dijlribute thofe Lands, the 
Grant of them is to hold in Socage, and that is a com- 
mon Law Tenure ; why are not their Perfons in like 
Manner under the Common Law ? When a Governor 
was firjl received by, or impofed upon them, 'twas never 
intended, either by King or People, that he Jhould Rule 
by any other Law than that of England. And if it had 
been known to be otherwife, the Number of Subjefis 
there would have been very fmall. In thefe Cafes their 
Allegiance continues, and mujl be according to the Laws 
of England; and 'twas argued, that ex confequenti the 
G protection 
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Protefiion and Rule of them ought to be by the fame 
Laws, for they are Mutual and Reciprocal, unum trahit 
alterum ; and that Law, which is the Rule of the one, 
jhould be the Rule of the other ; bejides, 'tis the Inhabi- 
tants, not the Country, that are capable of Laws, and 
thofe are Englijbj and (b declared and allowed to be ; 
and confequently there s no Reajbn why the Englijh 
Laws jhould not follow the Perjbns of Englijbmen^ fSSl 
ejpecially while they are under the Englijh Government, 
and Jince the Great Seal goes thither. And further, a 
Writ of Error lies here upon any of their ultimate Judg- 
ments ; jb fays Vaughan 402. and 21 Hen. 7. 3. that it 
doth fo to all Subordinate Dominions; and tho' the 
Dijlance of the Place prevents the common life of fuch 
Writ, yet by his Opinion it clearly lies; and he reckons 
the Plantations part of thofe Subordinate Dominions. 
Now a Writ of Error is a remedial Writ, whereon 
Right is to be done, and that mujl be according to the 
Laws di England I for the King*s Bench ^ in cafe of a 
Reverfal upon fuch Writ, is to give a new Judgment, 
as by Law ought to have been firjl given. Faughan^ 
290, 291. fays, It lies at Common Law to reverfe Judg- 
ments in any inferior Dominions ; for if it did not, In- 
ferior and Provincial Governments might make what 
Laws they pleafe ; for Judgments are Laws when they 
are not to be reverfed. It lay to Ireland by the Common 
Law, fays Coke j Rep, 18. tho' there had been no Re- , 
fervation of it in King JohtCs Charter. Then 'twas 
inferred, that the lying of a Writ of Error proves the 
Laws to be the fame, i. e, in general the Common Law 
to govern in both Places, from the DiiFerence ajjigned 
between Ireland and Scotland; it lies not to Scotland^ be- 
caufe a dijlinfi Kingdom, and governed by dijlinfi 
Laws ; and it lies to Ireland^ becaufe ruled by the fame, 
and confequently, if a Writ of Error lies on the final 
Judgment there, it's a good Argument that the fame 
Law prevails there. Thefe Plantations are Parcel of 
the Realm, as Counties Palatine are : Their Rights 
and Interejls are every Day determined in Chancery here, 
only that for NecejQTity and Encouragement of Trade 
and Commerce, they make Plantation Lands as AjQfets 
in certain Cafes to pay Debts ; in all other Things they 
make Rules for them according to the common Courfe 
of Englijh Equity : The Dijlance, or the Contiguity of 
the Thing, makes no Alteration in the Cafe. And then 
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'twas faid, as at ilrjl, That this then was the fame Cafe, 
as if the Imprijbnment had been in England ox on Ship- 
board, as to the Rules of Jujlification ; that if there were 
another Law, which could Jujlify it, the fame ought to 
have been certainly pleaded. 

As to the Injlrufiions, theje do not appear, and there- 
fore are not to be conjidered in the Cafe, and they 
Jhould have been fet forth, and no extraordinary Power 
is to be prefumed, unlejs jhewn; for every Man in 
pleading is diought to make the bejl of his own Caje, 
and conjequently that if 'twould have made for him, the 
fame would have been jhewn ; and becauje they are not 
Jhewn, they mujl be thought direfiive of a Government 
according to the Laws of England^ pnct 'tis to a Subjefi 
of this Realm to govern oSier SubJeSs of this Realm 
living upon a Part of this Realm, and from the King 
thereof, who muJl be fuppofed to approve thoje Laws 
which make him King, and by which he Reigns. 
[34] Then 'twas argued, Suppofe this Governor had bor- 
rowed Money of a Man in the Ijland, and then had re- 
turned to Englandf and an Afiion had been brought for 
it, and he had pretended to Jujlify the Receipt of it as 
Governor ; he muJl have Jhewn his Power, the Law, 
and how he obferved that Law ; the like for Goods ; 
the fame Reafon for Torts and Wrongs done vi & 
armis. 

Now the Court below could conjider no other Power 
or Law to Jujlify this Afi, but the Common Law of 
Englandj and that will not do it for the Reafons given; 
and if it be Jujlifiable by any other, it muJl be pleaded ; 
and what he hath pleaded is not purfued, ^c. 

As to the Commitment by a Council of State, what 
it means is hardly known in the Law of England; and 
that Authority which commits by our Law, ought to be 
certain, and the Caufe exprejfed, as all the Arguments 
upon the Writ of Habeas Corpus in old Time do Jhew; 
but here's no Council : And. 'tis not faid fo much as 
that he was debito modo oneraf : And as to the De- 
murrer, that confejfes no more than what is well pleaded : 
And as to Confequences, there's more Danger to the 
Liberty of the Subjefi, by allowing fuch a Behaviour, 
than can be to the Government by allowing the Afiion 
to lie : And therefore 'twas prayed that the Judgment 
might be affirmed. 

It was replied on Behalf of the Plaintiff in the Writ Reply for 
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of Error, That notwithjlanding all that had been faid, 
the Laws there were different, tho' the Foundation of 
them was the Common Law, that they woald not enter 
into that Quejlion, What fort of Title at flrjl gave 
Right to theje Lands ? But that this was a Commit- 
ment by a Council of State : And, as to the Objefiion 
of too general Pleadings in male (^ arbitrarii exercendo^ 
^c. tho' the Inducement of the Plea was fo ; there were 
other Matters more particularly pleaded ; the Alterinff 
the Decrees in his Chamber, which was fufftcient : And 
as to the Objefiion, That 'tis not alledged in the Plead- 
ings, that the Charge in Council agafaijl fVitham was 
upon Oath ; they anjwered. That 'tis not ejQfential, tho' 
prudent, to have the Charge upon Oath before Commit- 
ment ; Matters may be otherwife apparent. And as 
to the Objefiion, That the Warrant of the Council for 
the Commitment was not /hewn ; they jaid that it lay 
not in their Power, becaufe 'twas delivered to the Pro- 
vojl Marjhal, as his Authority for the Capture and De- 
tention of him, and therefore did belong to him to keep : 
And that the Council, tho* they were not a Court, yet 
they had Jurifdifiion to hear the Complaint, and fend 
him to another Court that could try the Crime ; and tho* 
it did not appear that the King gave any Authority to 
the Governor and Coundl to commit, yet 'tis Incident 
to their Authority, as being a Council of State ; the 
Coundl here in England commit no otherwife; and 
where the Commitment is not authorijed by Law, the 
King's Patent gives no Power for it : But dhe Govern* 
ment mujl be very weak, where the Council of State 
cannot commit a Delinquent, fo as to be forthcoming 
to another Court that can punijh his Delinquency: And fqe 1 

Judgment therefore prayed that the Judgment jhould be reverfed, ^^^-^ 

re?erfed. and the fame was accordingly reverfed. 
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WRIT of Error to reverje a Judgment given for Extent of 
the Defendant fai the Court of Kinfs Bench^ ^^^"^ 
where the Caje upon the Record was thus ; EjeSfiom Cbii^ct, 9c. 
fimue on the Demife of Painter as Refior, and the 4 Mod. 106, 
Scholars of Exeter College in Oxon^ for the Refior's !??• 
Houfe. The Defendant pleads jpecially, That the ^ ^^' 
Houje in Quejlion is the Freehold of the Refior and Garth. 180. 
Scholars of the College ; but he jays. That he, the 
jaid Dr. Bury^ was then Refior of that College, and 
that in Right of the ReSor and Scholars, he did enter 
into the MejQfuage in Quejlion, and did Ejefi the 
Plaintiff, and fo holds him out; abfque hoc^ That 
Painter^ the LejQfor of the Plaintiff, was at the Time of 
making the Leafe in the Declaration Refior of that 
College ; W hoc paratus eji verificare^ i^c. 

The Plaintiff replies. That the MeJJuage belongs to 
the Refior and Scholars, but that Painter the LeJJbr 
was Rcfior at the Time of the Leafe ; & hoc petit quod 
inquiratur per Patriam, i^c, and thereon IJJue is Joined, 
and a Special Verdifi. 

The Jury find that Exeter College is and was one Spedal Ver^ 
Body Politick and Corporate, by the Name of Refior ^^ 
and Scholars CoUegij Exoff ^^f^^ TJniverfitaV Oxon*^ 
that by the Foundation of the College there were Laws 
and Statutes by which they were to be governed ; and 
that the Bijhop of Exeter for the Time being, and no 
other, at the Time of founding the College, was conjli- 
tuted by Virtue of the Statute concerning that Matter 
hereafter mentioned, ordinary Vijitor of the Jame Col- 
lege, y^rimi&m tenor em bf effe&umjiatut^ earn rem concern- 
ent\ That the Bijhop of Exeter^ who now is, is Vijitor 
according to that Sutute. Then they fbd the Statute 
for the Eleaion of a Refior, prout^ (^c. 

Then they find the Oath required of the Refior, 
That Jo long as he Jhould remain in that OfBce, he 
Jhould be true and faithful to the College and its Lands, 
Tenements, PoJJeJQjions Ecdefiajlical and Secular, 

Rights, 
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Rights, Liberties and Privileges, and all its Goods, 
moveable and immoveable would keep and defend, and 
all the Statutes, Ordinances and Cujloms of the Col- 
lege he would objerve, and endeavour that they /hould 
be obfervcd by all Scholars, Graduates and Under- 
graduates, ^c. That he would occajion no Trouble 
or Grievance to any of the Scholars contra juftitiam^ 
charitatem ^ fraternitatenij but according to the bejl 
of his Judgment and Conjcience he would cauje due 
Dijcipline to be ujed according to the Form of the 
Statutes of the College : That he would maintain and [3^1 
defend all Suits for the College, but never begin one 
wherein any Dijadvantage or ffreat Prejudice may 
happen to the College, without the deliberate Confent 
of the major Part of the Fellows. And if any Vark 
ance happen between him and the Scholars, and the 
fame be not ended within ten or twenty Days, by the 
Sub-Refior, Dean and three fenior Scholars of the 
College, that then he would jland to the Direfiion of 
the Chancellor, or in his Abjfence, of the Vice-Chan- 
cellor or his CommijQfary, and his Award would faith- 
fully obferve, CsT Ji contigerit me in pojierum propter mea 
demerita^ feu caufas in JlatuV content *, juxta firmam 
Jiatutorum ah officio meo expelli^ feu alias amoveri^ omnibus 
W Jingulis juris & fa£l' remediis per qua vel quee petere 
me poffim reconciliari vel in integrum rejiitui circa pree- 
miffa quantumcunque aliis probitat* i^ vita merita mibi 
Suffragentur in vim paSii renuncio in his fcriptis^ and 
that he would obferve the Statutes, according to the 
plain Grammatical Senfe, k^c. 

Then they find another Statute, Si quis Scbolarium 
vel Ele£forumy be convifi of Adultery, Incontinency, 
harefis pertinacisf wilful Homidde, manifejl Perjury, 
frequent Drunkennefs, alteriufque publica turtitudinis^ 
before the Refior, Sub-Re3or, Dean and five other 
fenior Scholars, or the major Part of them with the 
Conjent of the faid ReSor, he jhall be ipfo fa^o ex- 
pelled, nulla alia monitione praniiffa. And in the fame 
Statute (which is intituled de caufis propter quas Scholares 
privari debeanty (^ de diffentionibus fedanSs) 'tis farther 
ejlablijhed, quod fi aliqua difcordia^ ira, rixa aut dijfen- 
tionis materia {quod abfit) in diSio CoUegio fuborta fit^ 
qualitercunque inter quofcunque Scholares^ aut alios in 
di£fo Collegio morantes, nift fie diffentiones intra unum 
diem intra fe concordenty tunc celeriuSy cautius &f melius 
quo fieri potuitper pradi£i* Re£lorem^ vel in ejus abfentia 

Sub- 
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Sub-reSforem &r tres Scholares, ex prafentibus in Collegio 
omntTio Seniores intra biduum Jedetur ^ pacificetur hujuf- 
modi dijfentio; fi vero ipfi ad eand* fedand* non fuffici-^ 
anty turn Re£ior {ajfumpto Jibi Sub-re£forej Decano ^ 
aliis quinque Scholaribus omnino Senioribus per quos verif 
fedari poterit) fummarie ^ de piano earn examinat^ ficque 
finis dsfcordi^g^ ira^ dijfentioniy Ujurgio hujufmodi^ favor e^ 
partialitatej ira^ odio^ & invidia quibufcunque ceffantibusy 
intra tres dies lapfum illius bidui immediate fequentes im- 
ponatur : & quicquid ReSfor cum prad* vel major* parti 
iorundem duxerit ordinandum &f agendum per partes dif^ 
cordantes firmiter in virtute eorum juramenti obfervetur^ 
fsT ixicutioni abfque contradi£tione cujufcunque demandetur: 
nee liceat alicui de di£io Collegio^ cujufcunque gradus aut 
Jlatus extiteritf occafione rixa^ jurgij aut dijfentionis intra 
diitum Collegium aut extra inter eofdem orta vel mota^ 
profecutionem facerey aut litem aliquam mover e vel alt quern 
impetere^ aut ad judicium traheriy coram aliquo judice ex- 
trinfeco Ecclefiajiico vel Secularly fed volumus omnino quod 
hujufmodi jurgia^ ira^ rixay difcordia i^ dijfentiones 
(qua per Dei gratiam raro aut nunquam contingent) per 
perfonas pradi£f ' aliqua ordinatione bona feu concordia ter^ 
minentur & finientur. 
[37] The Jury finds, That from the Foundation of the 
College there was, and yet is, quidam ordo Scbolarium^ 
vocat* veri & terpetui ScholareSy and that by the 
Statutes, every Scholar who hath pajjed his Probation 
Year, and is approved to be a true and perpetual 
Scholar, jhall take an Oath before the Refior, or in 
his Ab/ence before the Sub-refior, i^c, to obferve the 
Statutes of the College, and to endeavour that others 
obferve them too, or otherwife to undergo the Penalties 
on them inflified, without Contradifiion, according to 
the true Form and Effefi of thefe Statutes : To obey 
all InjunSions, Expo/itions and Conjirufiions by the 
Reverend Bijhops, SuccejQfors of the firjl and original 
Pounder, fuper dubiis Statut* emergentibus ad eofdem 
Epifcopos ex confenfu ReHoris i^ majoris partis Scholarium 
delat faciendis ; to be true to the College, neither to do, 
nor wittingly to JufFer to be done, any Prejudice, Da- 
mage or Soindal to the fame ; to obey, aj^ijl, and 
reverence the ReSor, Sub-refior« ^c. and other Supe- 
Hours, Scholars in licitis ac hone/Us^ isf maxime in 
eorum conventionibus bf in negotiis Collegij quatenus Sta- 
tuta jubent aut requirant^ eifefiually to obey all Direc- 
tions and Orders of the Re3or, Sub-reSor, (^c. to 

maintain 
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maintain and defend the Ridits and Liberties, the 
Honejly and good Fame of the College, and its Scholars, 
&f f . Item fi contingat me pofthac per ReSforem aut in 
hujufmodi rebus habentes intereje corrigL faf puniri^ 
aut a di^i Collegii fujientatione ejici tif expelU^ excbtdi^ 
privarif vel amoven propter mea farfan demerita^ ipjum 
Re£forem feu alias perfinas feu eorum aUquem^ occafione 
expuljionis vel correffionis hujufmodi^ nunquam profequarj 
moleftaboy vel inquietaboy per me^ alium vel aliasy feu ab 
aliis profequi vel moUjiari feu inquietari ea de caufa 
quantum in mefuerit permittam ; fed fponte fimpliciter vel 
abfolute^ omni a£lioni^ contra Re£forem aut alios di^i 
Collegij Scbolares quomodo libet appellationi & querela in 
ea parte faciendisy ac quorumcunque literar^ impetrationi 
precibus principum^ pralatorum^ procerum^ magnatum, i^ 
aliorum quorumcunque^ quibuspojf* adjuSj titulttm & pojfef 
Jiomm vindicandum reconciliari^ ac quibufcunque juris l^ 
fa&i remediis per qua me petere pofjem integrum rejiitui^ 
quantumcunque alias mihi probitatis iff vita meritafu/^ 
fragantur, in vim pa£fi renuncio: To be Jujl and impar- 
tial in EleSion of Scholars, not to reveal the jecrets, 
C^r. not to defert the College to be of another, without 
Licenfe, i^c. 

The Jury iinds. That according to the Statutes there 
are probationary Scholars, who are to be juch for a 
Year, before they be admitted to be true and perpetual 
Scholars, and that every one chofen in for a Probationer^ 
Jhall fwear that he cannot certainly expend above 
four Marks per jfnnum ; to be true to the College, and 
not to reveal Secrets to its Scandal, Prejudice or Dan- 
ger ; not to make or procure any Conventicles, Con- 
jpiracies, or Contrafis againjl the Ordinances and 
Statutes of the College, or the Honour of the College 
or the Refior, &c. to promote Peace there ; (^^ contin- 
gat me {quod abfit) juxta formam tif exigentiam Statutor* 
a pradiSt* Collegia expelli feu amoveri per Re£forem faf 
alias pirforC in hujufmodi expulfume intereffe habentes^ ^c. [38] 
in like Manner as the perpetual Scholars jwear. 
The Statute of Then the Jury find the Statute de Fijitatiome^ reciting 
Vifiution. how prone Mankind is to Evil, and Time chai^eth the 
bejl Things, and that 'tis impojlible to make Laws, 
but by Mif-conJlniAion, Fraud, or other Prafiije may 
be dijfolved, that he confided in the Bijhops of Exeter 
his SucceJJors {quos diffi Collegij Patronos &c. vijitatores 
relinquimus) that thoje who are brought thither through 
fervent Charity, being inflamed with Chrijlian Faith, 

might 
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might watch to the preferving that Nurjery ; that the 
Statutes and Ordinances of the College might be 
jludioujly objerved. Virtue and Learning be nourijhed, 
their PoJQfeJIions and Goods^ fpiritual and temporal, may 
flourijh, their Rights, Liberties and Privileges may be 
defended: Ea de caufa Uceat Domino Epijcopo Exon' 

5ui pro tempore fuerit^ W nulli alij nee aliis^ quoties per 
leffarem eUSfi uollegijy tif in ejus abfentia Sub^reSforem 
far qitatuor alios ad minus ex feptem maxime fenioribus 
Scbolaribusj fuerit requijitusy necnon abfque requijitione 
uUa de quinquennio in quinquennium femel ad dihum Col- 
legium per fe^ veljuum Commijfar* quern duxerit deputan- 
Sony libere accedere i cui quidem Keverendo — He gives 
full Power upon all Articles in the Statutes contained, 
and other Articles concerning the EJlates, Honours or 
Profits of the College, to interrogate and examine the 
Refior, Scholars, and ele3, and to compel them by 
Oath, and Cenjures if need be, to fay the Truth, and 
all Crimes and Offences of the Jaid College whatjb- 
ever, Commijfa is^c. in ea vijitatione CompertOy according 
to the Quality of the Offence to punijh and reform, 
and to do all Things requijite quoad eorum corre£iionem 
V reformationem^ ettamfi ad deprivationem feu amotionem 
Re&oris^Sub-re£foris aut alterius cujufquam^ab adminiftra 
tione fua vel officio^ five ad amotionem alicujus Scholaris 
vel Mle£ii ab eodem Collegio^ Statut* isf Ordinationibus 
id exigentibusy procedere contingat: Stat* in/uper^ that 
none in diitis vifitationibus in diSIo Collegio faciend* con- 
tra ReSiorem^ Sub~re£lorem aut aliquem aUum ipfius 
CoUegij quemcunque dicatj deponat feu denunciatj nifi 
quod verum credsderit, feu de quo publico vox vel fama 
labor averit contra eundem in virtute juramenti ab eoprius 
Collegij prajliti : Ordinantes praterea ut Dominus Epif 
copus Exon cum in perfona propria vifitare aut pramiji* 
facere dignatur^ Re£for tif duo Scholares ex prafentihus 
maxime Senioribus unam in Collegio refe&ionem quadra- 
ginta folidor^ expenfas non excedentem eidem Epijcopo hu* 
militer fsT reverenter efferent. Commiffario autem cum 
pramiffa fecerit duas refeitiones in Collegio vel viginti 
folidos per manus Re&oris de bonis Collegij per fotoi conce- 
dimus pro omnibus laboribus i^ expenfis in banc Caufam 
tarn in itinere quam in Unvuerfitate tempore hujus vifita- 
tionis, Itaque Dominus Epifcopus quadragint* Jolid*^ 
CommiJTarius vero viginti /olid* ^ in uno (ff eodem anno pro 
a^ vtfitationis ad fumptus Collegij non excedat; nee in- 
ceptam aUquam vifitationem ultra duos dies proxime fe^ 
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quentes^ aut ex caujis urgentijjimis bf rarijjimis ubra tres 
dies prorogari aut continuari ullo paSfo volumus^ fed lapfo 
&f a£io illo bidug^i^ quando de caujis pradi£i* ultenus proro- 
gatur triduo tranfaifo^ ea ipfa vifitatio ilia pro terminata tif 
diffoluta babeatur, 

Et fi qua in ea camper irent corrigenda ^ reformanda^ [39] 
qua brevitate temporis corrigere W reformare non potue* 
rinty ea re£iori infcriptis tradant^ qui ea omnia fecundum 
formam (^ exigentiam Jiatutorum fine dilatione quantum 
in eo erit corrigere & reformare tenebitur fiib poena con- 
temptus : Then in the Name of ye/us^ and as they will 
anfwer it at the lajl Tribunal, that neither for Fear» 
Hatred, Favour, lUwill, velprece^ vel pretio, they do or 
neslefi to do any of the PremiJJes, Vc. 

^tatuimusy praterea^ ut ReSior^ Sub-re^or^ fcholares 
aut alius quifpiam cujufcunque fortisy diSli collegii fiipcr 
ExceJJibus vel deli^is tn Ftfitationibus i^ inqutfitionibus 
per di^um Epifcop* Exon vel ejus <ommiJfarium ut per'^ 
mittitur faciendis accufatus vel dete^fus^ copia comperto- 
rum vel deteSforum nujufmodi tradidi aut o/iendi aut 
nomina detegentium non ojiendantur : fid /up* iifdem com-- 
pertis aut dete£fis fiatim coram Epifcop* vel ejus com-- 
mijfario perfonaliter refpondeat^ ac correElionem debitam 
fubeat pro eifdem^ fecumP tenor* Jiatut^^ cejfantibus qui-- 
bufcunque provocationibuSj appellationibusy querelis i^ aliis 
juris (i faSli remediis^ per qua ipfius corre£fio bf punitio 
deferrifeu impediri valeat. 

Si tamen ad privationem aut inhabilitatem re^orisy 
aut expulftonem fcholaris alicujus per Epifcop* aut ejus 
commijarium agatur : tum ojiendantur et deU^la^ qutbus 
fi non potuerit rationabiliter i^ bonefie refpondercy Juamf 
innocentiam probabiliter oftendercy ^ fefe fuper objeStis 
jufte purgarcy amvueatur fine appellatione aut ulteriori 
remedto; Dummodo ad ejus expulftonem concurrat confenfus 
Reltoris &f trium ex/eptem maxime fenioribus Scbolaribus 
tunc in univerfitate prajentibus; fine quorum confenfu 
irritafit hujufmodi expuljto tif nulla ipfo faRo : ^ infieper 
fi contra ReSiorem ad amotionem ab officio per bujtifmodi 
Domini Epifirop* commifiariumy etiam confentientibus qua^ 
tuor ex feptem maxime fenioribus fttpradiitisy procedaf^ 
non negamus ei omnes exceptionesy defenfionesy jujlas tif 
honefiasy apud ipfum Dom* Epifcopum Exon, dummodo 
uberius non appelUty non obfiante hac ordinatione pradi^a 
aut aliis quibufcunque. 

The Jury further find, that in another Statute, 
propter quas caufas ReSior officio privari debet. It is 
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thoSy Qtm bono providof ReSfon nihil Jit utilius ; & im- The caufes. 
prudintiy inepto^ indignoj penitus inhabilij criminofo nihil Jit 
dett/labtlius ; Jiatuimus ut Re£for quicunqui propter terra-' 
rumj tenementorumf reJdituumj poJfeJJionuM Jpiritualium 
aut temporalium fua culpa diminutionem Jeu alienationenij 
vel propter detra£fionem^ ablationem^ aUenationem illicitam 
bonorum (^ rerum ipjius ColUgii^ infamianij adulterium^ in- 
continentiamf negligentiam intoterabilem^ harejin perti- 
nacemj bomicidiuM voluntarium^ perjurium manifejium^ 
crebram ebrietatem^ if propter longiorem abfentiam a 
CoUegio quam Statuta permittuntj vel procurationem Jui 
JibiMcit per largitiones inhonejlas datasy dandas^ vel pro* 
miJjfaSf vel quacunf via aut modo illicitOy if propter 
ufuraniy Jimoniam^ aUamve caufam ipfum Refforem red- 
dentem criminaSter irregularem vel alitor penitus inha- 
bilenif necnon propter infirmitatem infe£tivam if con" 
tagio/a* perpetuam^ cujus occajione non poterit abff 
Jcandalo officium hujufmodi exercercy ab eo penitus amo^ 
veatur; M cujus amotionem hoc modo procedatur^ viz. ut The Manner. 
[40 1 Jlatimy vel faltem inter quindecim dies poftquam aliquid 
pnemijfitf^ commiferity vel in eorum aliquod inciderity 
prima per fub-reiforemy ajjiftentibus ei quinf Jcbolaribus 
maxima fenioribus diSfi Collegii^ moveatur ReSfory eif 
bonis rationibus Juadeant ad voluntarie cedendum officio : 
quodjifponte inter triduum cedere noluerity tunc intra o£io 
dies poji hujufmodi monitionem fubre£forisy ajfenfu if tejli- 
menio omnium perpetuorum fcholarium di£ii CoUegiiy vel 
faltem majoris partis eorundemy denunciabit* Domino Epif 
copo Exon qui pro tempore fuerity per duos ipjius Coltegii 
fcholares omnino fenioresy cum Uteris aliquo figilio authen- 
ticoy ac Jigno if fubfcriptione alicujus Notarii publici 
Jignatisy vel faltem loco Jtgilli autbenticiy fubfcriptione 
Jubre£forisy ut prafertur^ if majoris partis fcholarium ac 
notarii publici Jigno communitisy caufasy defeSfuSy criminay 
excejfusj vel enormia Re£foris conttnentibusy provifo quod 
omnes hujufmodi attejlantesy ac tejlimonium perhibenteSy 
prius tadiis facrofan£iis Dei Evangeliis coram fubreSforcy 
ipfo primum id coram illis perficiente^ ac deinde a fingulis 
eorum id exigentCy jurabunty quod non per invidiam, 
malitiamy odium vel timorem, nor for Love nor Honour 
of any other to be promoted to the Place, nor for 
Emulation, nor Envy, or by Conspiracy, or the Procu- 
ration of any other they did tejlify it, but merely from a 
good Zeal and Love for the College, and the good 
Ejlate thereof: That the Bijhop, or his Vicar, do 
caufisy criminibuSy excefpbus if defeiiibus contra re£forem 
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propojitis^ fummarie iff ie piano,, £ff extra Jirepitum ju^ 
dicialem cognofcat ; and if by juiRdent Proof he find the 
Accujation true, he jhall immediately remove him from 
his Office and Adminijlration, and injoin the Scholars 
to proceed to the EleSion of a new Refior, according 
to the Form of the Statute aforejaid : Cejfantibus ap- 
pillationibus — querelisj aut cujufcunque aberius Juris (^ 
faHi remediis^ quibus hujufmodi amotio valeat impidiri 
aut diffirriy qua omnia irrita effi volumus^ Jiatuimus (^ 
decrevimus ipfofaSio. 

The Jury find farther, that Queen Elizabeth^ i.Martii 
anno regni ejus o^avo^ makes this Houje, which was 
before a Hall, to be a College, and confirms the 
Statutes, and conjlitutes them a Body Corporate, and 
that one Sir JVilliam Petre^ being willing to jupply the 
Wants of the College, makes Addition to the Revenue, 
and to jbme defeSive Statutes, (ffr . 

Then they find that before the Time of the Demife 
in the Declaration, vi%. i6 Offob* Anno W. & Mar^ i. 
one James Colmer^ A.M. was Convified before the 
Refior, Sub-refior, and five Seniors, of (pcontinency 
with one Anne Sparrow^ and therefore was Expelled ; 
that he Appealed to the Bijhop of Exeter; that 2ijl of 
February y 1 689, he made his Commijjion to Dr. MafierSy 
which Commijjion is found in hac verba^ reciting that 
'tis complained by C that he was unjujlly Expelled, 
and therefore appoints Dr. Majiers to hear and deter- 
mine the fame ; that the CommiJQfary proceeds to the 
Execution of that Commijjion, and 22nd Martii he 
comes to the College and Jits in the Chapel with a 
Notary Publick, and Colmer appears, and the Redor 
and the rejl did not ; then he Adjourns to the Hall, 
and Summons all the Parties to attend there, and there 
Dr. Bury made and exhibited a Protejlation in Writing 
under their Hands, jetting forth the Oath of a Fellow 
not to Appeal and Protejl againjl his Authority, to 
examine it; thereupon the Dodor proceeds and examines 
the Fad ex parte^ and Reverjes the Sentence, and 
rejlores Colmer^ viz. 25 Martijy becaufe the Proce/s 
was not tranjinitted. 



[41] 



General Vifi- 
Ution. 



Then they find that the i6th of May the Bijhop 
ijfued his Citation to the Redor, or Sub-Redor, for a 
General Vijitation, to be held the i6th of June in the 
Chapel of the College ; and accordingly on the i6th of 
June the Bijhop comes to the College, and to the Door 

of 
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of the Chapel, which was jhut up ; and that the Porter 

was Jtibjefi to the Government of the Refior, and 

bound to obey his Commands in jhutting or opening 

the Doors ; and certain of the Scholars did then offer in 

area CoUegij a certain Writing under their Hands, pro- Proteftadon, 

tejling againjl the Vijitation, as within Time, by reafon 6^- 

of Dr. Majier'% Vijitation : This is refujcd by the Bi- 

Jhop : The Bijhop then Adminijlered an Oath to JVehher^ 

of die Service of Citation ; and then he called over the 

Names of the Refior and Scholars who appeared not; 

and not being admitted into the Chapel he departed. 

Then upon the 21JI olijuly he fummons a Vijitation Proceedingt to 
upon the 24th of 7«^, and the 23d of July the ReSor, ^- ?"^* 
»f . protejled againjl the intended Vijitation, injijling on *^^^**«*- 
their Statutes, which by Oath they are bound to ob- 
Jerve, and this under their Common Seal. Then the 
Bijhop upon the 24th of July receives the Protejlation, 
quatenus de Jure ; then they departed, refujing to agree 
to his Vijitation ; Ten of the Fellows appeared, and 
Jnbmitted; ^e rejl were pronounced Contumacious for 
not appearing : Then he Adminijlred Jeveral Interro- 
gatories, to dijcover Matter of Accujation againjl the 
ReSor and Fellows. In the Afternoon the Abjentees 
were called again, and declared in Contempt, and the 
Fellows Jujpended, and Adjourned to the 25th ; and 
then Dr. Heme was deprived for having a Living in- 
conjijlent with his Fellowjhip ; Dr. Bury is pronounced 
Contumacious^ fed de poena in eum injligend^ duxit deliber-^ 
and* : Then the 24th he calls for the A61, a£fum quen* 
dam coram eo decimo fexto die Julij ulf Elaps*^ die alias 
Jlatut* pro vifttaiione hujus Collegij expedit\ eundemque 
aSlum pro parte procefs^ hujus negotij vifitationis haberi de- 
crevit. Then he Adjourns to the 26th, and then he de- 
prives Dr. Bury for Contumacy, with the Conjent of Four 
of the Seven Jenior Fellows not Suspended ; Twelve 
having been Suspended. And they find further. That 
the Four Fellows which Sub/cribed the Sentence of 
Deprivation were not of the jfenior Fellows, unle/s by 
the Deprivation of Dr. Heme^ and the Su/penjion of 
George Vernon^ Thomas Lethhridge^ Benjamin Archer^ 
Samuel Adams and Philip Thome; all which Jix, Half 
the Number of the Suspended, were feniors to the Con- 
Jenting Scholars. 
[42] Then they find that after this Sentence Painter was 
defied into the Refiorjhip, Concurrentibus omnibus requi- 

Jit is: 
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Coodnfion of 
the Special 
Vei^ia. 



Atjuwmmtfir 
the PUdrntiffm 
Emr, 

See the Argu- 
ment of Holt J 
C. J., in Skm- 
Mr t Reporti* 



That the Biihop 
had Power to 
give fuch Sen* 



Jitls ififraiia^ Officium Reports eo tempore fuit vacans; 
and that Dr. Bury^ i Jum^ jfnno]zc. 2 ^femperpoftea 
ufque fententiam pradi£i\ ft fententia in contra^ non 
valeatf femper pojiea fuit (^ adhuc eft verus i^ legitimus 
ReSior Collegij pradi£t\ 

That fFilliam Painter as Refior, and the Scholars 
of the jaid College, did make the Demife in the Decla- 
ration, and thereon the Plaintiff entered, and Dr. Bury 
enters upon him, and holds, and yet doth hold him oat 
modo fer forma prout in nar*^ &c. fed utrum fuper totam 
materiam pradiSP locus ReSioris per privation' pradi£iam 
prad* Arthuri legitime vacavit necne the Jury are igno- 
rant, & Ji per inde locus pradi^i legitime vacavit^ tunc 
pro querent* ; &fi non^ tunc pro Defendenf. 

It was argued on the Behalf of the Plaintiff in the 
Writ of Error, That this Judgment was illegal ; and 
the general Quejlion was, Whether this Sentence of 
Deprivation, thus given by the Vijitor againjl Dr. 
Burjj did make the Refiorjhip void as to him, and jb 
confequently gave a Title to the LeJQforof the Plaintiff. 
But upon this Record the Quejlions were two: i. 
Whether or no by the Conjlitution of this College the 
Bijhop had a Power in this Cafe to give a Sentence ? 
2. Suppojing that he had juch a Power, Whether the 
Jujlice of that Sentence were examinable in Weftminfler- 
hall upon that Afiion ? 

And I. 'twas argued. That the Bijhop had juch a 
Power to give a Sentence ; and it was agreed dkat he 
could make his Vijitation but once in five Years, unlejs 
he be called by the Requejl of the College ; and if he 
comes uncalled within the five Years, his Vijitation 
would be void : But yet the Vijitation of the 24th of 
July was a good Vijitation, and confequently the Sen- 
tence upon it is good; that there was no Colour to 
make Dr. Mafiers s coming in March to examine CoU 
mer*% Appeal upon the Vijitor's Commijjion to be a 
Vifitation ; and that becauje it was a Commijjion upon 
a particular Complaint, made by a fmgle expelled Fel- 
low, for a particular Wrong and Injury juppofed to be 
done to him, and not a general Authority to exerci/e 
the Vijitatorial Power, which Is to inquire into all 
Abufes, &c. Colmer complains that he was expelled 
without J ujl Caufe, and feeks to the Vijitor for Redrejs, 
the}' having expelled him for an Offence, of which he 
thought himjelf innocent ; and the Vijitor jends his 

Com- 
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CommiJJary to examine this particular Matter. Then Twofold Power 
'twas urged. That tho' a Vifitor be rcjlrained by the oftheVificor. 
Conjlitutions of the College from vijiting ex officio^ but 
once in five Years ; yet as a Vijitor he had a conjlant 
Jianding Authority at all Times to hear the Complaints, 
and rec&ejs the Grievances of the particular Members ; 
and that U Part of the proper OflBce of a Vijitor to de- 
termine particular Differences between the Members, 
and thus is Littleton*% Text^ feSt. 136. that Complaint 
may be made to the Ordinary or Vijitor, praying him 
that he will lay Jbme Correfiion and Punijhment for 
[43] the fame, and that fuch Default be no more made, &f . 
And the Ordinary or Vijitor of Right ought to do this, 
lie. and Jo was it held in AppUforlt^ Caje in the Court AfMvr^t 
of King^s Benchy who was expelled upon a like Occa- ^■"• 
Jion as Colmer was ; he appealed to the Bijhop of fVin- 
ton^ who was Vijitor, and he confirmed the Expuljion, 
and held to be good upon the Appeal ; for the Hearing 
of Appeals is a Jianding, fixed, conjiant Jurifdifiion. 
Vijiting is one Ad or Exercife of his Power, in which 
he is limited as to Time ; but Redrejjing of Grievances 
Is another, and his proper Ofiice and Bujinefs at all 
Times. 'Tis the Cafe of all the Bijhops of England^ 
they can vijit by Law but once in three Years, but 
their Courts are always open to hear Complaints and 
Determine Appeals ; fo that here, tho' but one Vijita^ 
tion can be in five Years without Requejl, yet the 
Power and Authority to hear and examine any Diffe- 
rence between the Members, and to relieve again/i any 
particular Injury, that is continual, and not limited. 

Then 'twas argued. That tho' what was done upon No Vifiution 
the 1 6th of Jum was with an Intention to ViJit, yet ^'"^J*^.^** 
being denied to enter the Chapel, where the Vifitation tumacy ofthc 
was appointed to be held, it was none; and his Calling Vificed. 
over die Names, was only to know who hindered the 
Vijiting; and his making an AS of it afterward, or 
Adminijlering an Oath at the Time, can never be called 
one ; tho' it hath been below faid to be a Tacking that 
of Jum to that of July ; but that cannot be, for then it 
continued much longer than was intended ; nay, much 
longer than it can by the Statutes of the College, for 
that is to ceafe in three Days. 

It turns rather the other Way ; having been hindered 
in Jufiff he makes an AS of it in Jufy^ in order to call 
them to an Account for it, as for a Contumacy, and to 
bring them to Judgment at his Vijitation : "Twas no 

more 
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more than taking an Affidavit of the Service of a 
Citation. 

The Appointment of a Vijltation in the Hall was 
occafioned by the Objlrufiion met with at the Chapel ; 
and 'twould be a very jlrange Conjlrufiion, that when 
he dejigned a Vijitation, and was hindered, that the 
Hinderance and his Inquiry about it jhould be called a 
Vifitation ; and a former Contumacy in oppqfmg an in- 
tended Vijltation, Jhould prevent their being jubjefi to 
an adual true one. 

Then 'twas argued. That there was no Necejjity 
Concunence that there jhould be the Confent of the four fenior Pel- 
nLUff ^^"^ °^ ^^^ ^^ *^ Deprivation of the Refior ; and by one of 
the Counjel it was owned, that if juch Conjent had 
been neceJQfary, the Sentence had been a Nullity : But 
as this Statute is framed, 'twas argued, that the Bijhop 
might deprive tho' they did not concur, for the/e 
Reajbns : 

I. By the Statutes, the Bijhop for the Time being, 
is made the ordinary Vifitor of Exeter College, and 
that where any one is Vijitor of a College, he hath full 
and ample Authority to Deprive or Amove any Mem- [,44] 
ber of the College quatenus Vijitor. 2. There is an 
exprejs Power given to the Bijhop to proceed to t^e 
Deprivation of the Refior, or the Expuljion of a 
Scholar; and this in his Vijitation. And 3. The 
qualifying Words do not rejlrain it to be with the Con- 
jent of the Four Fellows ; the Word is Deprivatio as 
to the ReSor, and Expuljio as to the Scholar; tho' 
they are jynonymous as to real Senje, yet by this 
Statute they are differently applied : Then it jays, If 
the Bijhop do proceed^ ^c. that only relates to the Caje of 
a Scholar, becauje the Word there ujed is Expuljio^ 
which is never applied but to the Amotion of a Scholar; 
and it is impoJ)tble to relate to the Redor, for then he 
mujl conjent to his own Deprivation, for his particular 
Conjent is mentioned and required, and that is not to 
be expefied : And in this Caje, the Content of the 
Jenior Fellows, without that of the Reaor, is not 
jufflcient. 

But then the jubjfeauent Words are. That if the 
Rector be deprived by the Bijhop* s Commijfary^ with the 
Confent of the fenior FeUows^ he may appeal to the 
Bijhop: 'Tis true, the Refior hath that Liberty, if the 
Commijfary do deprive him ; but there are no Words 
that do abridge the Bijhop's own Power. The Com- 
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ini(fary*8 Power is rejlrained by thcjc Words, To have 
the ConfenU &c, but the Bijhop's own Power hath no 
Juch (Salification; 

It is objefied. That 'tis unreajbnable to imagine a Power given by 
greater Power in the Vifitor over the Refior, than over ** founder is 
the Scholars. But the Que/Hon is not. What was fit ' ' 

and reasonable for the Founder to have done ? But to 
conjider, upon Perujal of the Statutes, what he hath done ? 
Suppofe he doth give fuch an ab/olute Authority, 'tis 
what he had over the Thing granted ; he might have 
referved to himjelf a Power of Revocation, or what other 
Power he thought fit ; and by the jame Reajbn he might 
give the like to a Vifitor of his Appointment; and having 
done Jo, it mujl be jnppofed that he had fome Reafons 
for Jo doing. The Refior hath a Privilege, not to be 
deprived without the Benefit of Appeal, if 'twere by 
the CommiJOJary : The Scholars have no Appeal. He 
might think fit to trujl the Refior with his Vijitor the 
Bijhop, as Juppojmg more Care would be taken by him 
of the Head of the College, than of inferior Members. 

But the ^uare is not. What Reajbn induced the 
Founder to make thoje Appointments ? He was Majler 
of his own Charity, and might qualify it as he pleafed ; 
and he hath given it under this Qualification, That the 
Bijhop is made Vijitor, and might deprive the Refior, 
as he hath done, according to the Statutes and Conjli- 
tutions of this College. 

Then 2. The Sufficiency of the Cau/e of this Depri- whether the 
vation is never to be called in Qnejlion, nor any In- {^^^^^^^ 
quiry to be made in Weftminfter-haU into the Reajbns "" ** 
or Caujes of Juch Deprivation, if the Sentence be given nable/ 
by him that is the proper Vijitor, created fo by the 
Founder, or by the Law. 
[45] 'Twas urged. That there are in Law two Sorts of Divcriityof 
Corporations aggregate, conjijling of many Per/ons; Corporationt 
Jiich as are for Publick Government, and juch as are *^8"8*^ 
for Private Charity. Thofe that are for Publick Go- 
vernment of a City, Town, Myjlery, or the like, being 
of Publick Concern, are to be governed according to 
the Laws of the Land, and to be regulated and re- 
formed by the JuJUce of Wejlminjler-hall i of thefe 
there are no private Founders, and conjequently no 
particular Vijitors : There are no Patrons of theje ; 
they only Jubjijl by Virtue of the King's Letters 
Patent, or Cujlom and UJage, which fuppofes Letters 
Patent, and are fupported and ruled by the Methods of 
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Law: Therefore, if a Corporation be made for the 
Publick Government of a Town or City, and there is 
no Provijion in the Charter how theSucceJjion /hall be, 
the Law jupplies the Defed of that Conjlitotion, and 
fays it jhall be by Election, as Mayor, Aldermen, and 
Common Coundlmen, and the like ; and jb is i Rolb 
Ahriig. 513. 

But private and particular Corporations for Charity, 
Founded and Endowed by private Perfons, are jubjefi 
to the particular Government of tho/e who Erefi them; 
Therefore, if there be no Vifitor appointed ; in all jiich 
Cafes of Eleemofynary Corporations, the Law doth 
appoint the Founder and his Heirs to be . Vijitors : 
They are Patrons, and not to be guided by the common 
known Laws and Rules of the Kingdom ; but fnch 
Corporations are as to their own Affairs to be go- 
verned by the particular Laws and ConJUtutions af- 
Jigned them by die Founder. 

Though fome have faid, that the Common Law doth 
not appoint any Vifitation or Vijitor at all ; yet 'tis 
plain, that it doth in Defefi of a particular Appoint* 
ment ; it makes the Founder Vijitor ; and it is not at 
his Pleafure whether there Jhall be a Vijitor or not; 
but if he is filent during Us Life-time, the Right will 
defcend to his Heirs, and fo is Yeh, & 2 Cro, where it 
is admitted on all Hands, that the Founder is Patron, 
and as Patron is Vifitor, if no particular Vijitor be 
ajpgned, 8 Edw. 7. 8. 8 Affif. 29. 9 Hen. 6. 33. i Inft. 
96. fo that Patronage and vijitation are neceJQfary Con- 
fequents one upon another ; for this Vifitatorial Power 
was not introduced by any Canons or Conjlitutions Ec- 
dejiajlical, it is an Appointment of the Law; it arijeth 
from the Property which the Founder had in the Lands 
ajfigned to fupport the Charity: And as he is the 
Author of the Charity, the Law gives him and his 
Heirs a Vijitatorial Power, ue. an Authority to infpefi 
their Afiions, and regulate their Behayiour as he 
pleafeth : For it is not fit, that the Members who are 
indowed, and that have the Charity bejlowed upon 
them, jhould be left to themfelves, but they ought to 
purfue the Intent and Dejigns of him that bejlowed it 
upon them. 

Where the Poor are not Incorporated, ue. they who 
are to have the Charity, but Trujlees are appointed, 
there is no Vifitatorial Power, becaufe the Interejl of 
the Revenue is not vejled in them ; but when they who 
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are to enjoy the Benefit of the Gift are Incorporated, 
there, to prevent all Perverting of the Charity, the 
[46] Law doth ejlablijh a Vijitatorial Power ; and it being a 
Creature of the Founder's, 'tis reasonable that he and 
his Heirs jhould have that Power, unle/s it were de- 
volved eljewhere. 

'Twas further argued. That in our old Books de- 
prived by Patron, and deprived by Vijitor, are all one ; 
for this Authority to vijit is a Benefit that naturally 
Jprings out of the Foundation, and it was in his Power, 
if he pleajed, to transfer it to another, and where he 
hath done jb, the other will have the fame Right and 
Authority as the Founder had^ 

There's no Manner of Difference between an Hof- Colleset, 
pital and a College, except only in Degree : An Hof- ^^^^ ^***^ 
pital is for tho/e that are Poor and Mean, or Sick, i^c, 
a College is for another Sort of Perjbns, and to another 
Intent ; the former is to maintain and jupport them; this 
is to Educate them in Learning, that have not other- 
wije wherewithal to do it : But Jlill it is much within 
the fame Reafon of that of an Hofpital ; and if in an 
Hofpital, the Majler and Poor are incorporated, 'tis a 
College having a common Seal to a£i by, though it 
bears not that Name: Becaufe it is of an inferiour 
Degree; and in both Cafes there mujl be a Vijitor, as 
both are Eleemofynary. 

A Vijitor being then of Necejjity created by the Hofpitaii. 
Law, (as 8 Edw. 3. 69, 70. Every Hofpital is vijit- 
able, if lay, by the Patron, if Spiritual, by the Ordi- 
nary,) he is to Judge, and he may Expel ; and as it is 
8 Affis. 29, 30. he may deprive ; the only ^tutre is, if 
he were Vijitor at this Time, for it hath been and muJl 
be agreed on all hands, that ^uatenus Vifitor he might 
deprive ; if he be a Vijitor as Ordinary, there lieth an 
Appeal from his Deprivation ; but if as Patron, there's 
none; and then that Deprivation, whether Right or 
not, muJl Jland. 

As to the Objefiion, that 'tis not the Sentence of a objeaiont 
Court, and therefore not Condujive ; 'tis not material answered. 
whether it be a Court or not, but the ^re is, if he ^^ ^"*• 
had Jurifdifiion and Conufance of the Perfon and 
Thing ; and if he had, then his Sentence holds ; and 
where the Founder hath not thought fit to dired an 
Appeal, no Appeal lies, nay not to the Common Law 
Courts ; the Founder having put all under the Judg- 
ment of the Vijitor, it muJl continue fo : He might have 
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ordered it, that the Refior jhould continue only during 
the Pleafure of the Vijitor, but now he hath left it to 
his Wifdom according to the Statutes. 

He is a Judge not only in particular by Appoint- 
ment, but as he is Conjiituted a Vifttor in general; 
then in pleading of a Sentence of Deprivation, there is 
no Necejfity of jhewing the Caufe, the Cauje is not 
traverfable even in a Vijitation; Jo is Raftal i. ii 
Hen. 7. 27. 7 Rip. Kennels Cafe, 9 Edw. 4. 24, 
Fonn of Plead- Suppofe this Refiory had been a Jble Corporation : 
ing inftanced. ^„ J ^ot Part of a Corpora*tion aggregate, as it is, Con- 
Jijting of Refior and Scholars; and Dr. Bury had 
brought an AJjize, and this Deprivation had been 
pleaded ; it had been good to have /aid that the Vifitor 
certis de Caujis ipfum adinde moventibus had deprived 
him : Every Thing that is traverfable mujl be exprejjed [47] 
with Certainty, but the Caufe need not be fo in this 
Cafe. 

Now 'tis /Irange, that Pleading a Sentence without 
a Caufe Jhould be good, and the finding of a Sentence 
in like Manner in a fpedal VerdiS Jhould not be good: 
If in Pleading it be not traverfable, 'tis the Jlrongejl 
Argument, that the Caufe is not to be inquired into ; 
the having no Appeal doth not lejfen the Validity of 
the Sentence, it doth only Jhew the Refior's Place not 
to be fo certain and durable, as in other Cafes they are, 
where Appeals are allowed.. 
Caudreft Cafe. The Cafe of Caudrey in the High CommiJfion Court 
is as Jlrong ; a Sentence of Deprivation, no Appeals, 
and the Sentence found, and no Caufe Jhewn, yet held 
good : 'Tis no Anfwer to fay, that that was by the 
Ecdefiajlical Law. How is it the Ecdefiajlical Law, 
that a Man Jhall be conduded by one Sentence without 
Appeal? no, it was, becaufe it was by a Court that 
had Jurifdidion, and the Sentence was not the weaker, 
or the Caufe of it more inquirable, becaufe there's no 
Appeal. 

'Twas by the EcdefiaJUcal Conjlitution, that the 
CommiJ)ioners had that Power, but that was ejlablijhed 
by the Law of the Land, and Jo is the Vijitatorial 
Power ; the one Authority is as much derived from the 
Law as the other. 
i^Wand Smth'% Bird and SmtWs Cafe in Moor*s Rep, Deprivation 
Cafe. for not conforming to the Canons, held good in like 

Manner. 
Qnfttuft Caf& As to the Cafe of Coveney in Dyer 209. and that in 
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^ogges*% Ca/c, 1 1 Rep, 99. they are the fame as to this Baggti'% Cafe. 

Matter, thoagh in Two Books, an AJjize becauje no 

Appeal ; he quotes Books for it, but upon a Perujal 

they will not warrant the Dijlinfiion, for the Party is 

as much concluded in the one Caje as in the other ; 'tis 

reajbnable to jufpefi that Caje not to be Law, becauje 

that is impradicable, which it is brought to prove. 

The Head of a College cannot maintain an AjJize for 

his Office of Headjhip : He hath not jtich an Ejlate as 

will maintain that Writ, therefore to give that Injlance 

againjl us, is hard; die Refior hath no fuch fole 

Seijin: The whole Body of the College have an 

Interejl therein. He hath no Title to the Money in 

his own Right, till by Conjent they are dijlributed; 

and after fuch Dijiribution, 'tis not the Refior's Money, 

but Dr. Burf% ; he is the only vifible Head of the Body 

indeed, but has no jingle Right. 

In ApplefortTi Cafe the like Argument was drawn AppUfir^t 
from this Cafe for a Mandamus, and injijled that he ^^^' 
might have an AJjize, but faid by the Lord Haky that 
that was impojjible ; and in Truth, there's no Difference 
between this Cafe and that of a Mandamus, there was a 
Return that he was removed pro crimine enormi, and Ap- 
pealed to the Bijhop of fflnton^ who confirmed the Amo- 
tion, and the particular Caufe was not at all returned ; 
and held good ; becaufe there was a local Vifitor, who 
had given a Sentence, and all Parties were concluded by 
it ; the fame being done by the Power of that Govern- 
ment, which the Pounder had thought fit to put them 
under. 
[48] Now 'twas argued from hence. That this was an 
exprejs Cafe ; if the Caufe of the Deprivation be 
examinable in the Courts of Common Law, why not 
upon a Mandamus as well as in an EjeSment ? The 
Lord Hale in the Cafe of Applefvrd took it for clear 
Law, That the Sentence was as binding as a Judgment 
in an AJjize : He is made a Judge, and ^his rerjbn 
particularly dejigned by the Founder, but he hath his 
Authority from the Law ; and Jince the Founder hath 
trujled the Matter to his Difcretion, 'tis not to be fuf- 
pefied that he hath done, or will do otherwife than 
Right. 

Then in the next Place 'twas argued. That there Pfefumption U 
doth not appear any Injujlice in the Sentence, and con- "> Favour of 
fequently it ought to be prefumed Jujl ; Credence is to ^^^^^ 
be given to a Perfon that exercifedi Judicial Power, if 

he 
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he keep within his Jurifdifiion. The Law hath refpefi 

not only to Courts of Record and Judicial Proceedings 

in them, but even to all other Proceedings, where the 

Perjbn, that gives his Judgment or Sentence, hath a 

Judicial Authority ; and here's no Fault found in the 

Sentence; the Jury have not fo much as found the 

Matter and Ground of it to be untrue in Fafi, or in- 

JufRcient in Law. 

Contomac^ a Then 'twas urged. That the Caufe of Deprivation 

good Caufe of here was Jujl, it being for Contumacy. If the Bijhop 

Deprivation. ^^^ p^^^^ ^^ ^yj^ .^^ ^^^ ^ j^^ j^^j^ ^^^ ^^ hindered 

by their jhutting the Uoors, whereupon he went away 
without doing any Thing, and came again in July^ 
when he held his Vijitation, and they behaved them- 
. jelves Contumacioujly, and refufed to fubmit to his 
Authority ; this was contra officii fui debitum ; 'tis 
reajbnable that both Head and Members jhould fubmit 
to the Vijitor ; Contumacy is a good Caufe of Depriva- 
tion, and upon good Reajbn, becaufe it hinders an In- 
Juiry into all other Caufes : 'Twas held fo in Bird and 
mith*s Cafe, and in Jllen and Najh^% Caje; quia fuit 
refra5iarius I Now tho' Contumacy be not one of the 
Caufes mentioned in the Statutes, yet 'twas certainly 
contrary to their Duty ; Turning their Backs upon the 
Vijitor, not Appearing upon Summons, Refujing to be 
examined, was an Offence, and contrary to what the 
Statutes require. He is to infpefi the State of tbe 
College, and each Member's particular Behaviour ; and 
now when the Vijitor comes to make fuch an Inquiji- 
tion, and the Head or the Members withdraw them- 
felves, and will not appear to be examined, if this be 
not a good Caufe of Deprivation, nothing can be, for 
that nothing elfe can ever be inquired into. 

As for that Sutute which refers to the Caufes for 
which a Re3or may be deprived, it doth not relate to a 
Deprivation in a Vijitation; but Jhews the Manner, 
how the College is to proceed, if he be guilty of fuch 
Offences; they may complain at any Time to the 
Vijitor, if he wajles the Revenues, or behave himfelf 
fcandaloujiy, and upon Requejl will not rejlgn, and 
they may Article againjl him out of a Vijitation ; but 
when he comes to execute his Power in his quinquennial 
Vifitation, he is not confined to proceed only upon the [^g] 
Information of the Fellows, but is to inquire into all 
the Affairs of the College, and may proceed to Depri- 
vation, as he fees Caufe. Now Contumacy is a caufa 

of 
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of a Forfeiture of his Office, which is fabJeS to the 
Power of the Vijitor by the original Rules of the Foun- 
dation; and to evade or contumacioujly to refuje or 
deny a Submijjion to that Power, is an Offence againjl 
the Duty of his Place, and confequently a Jujl Cauje of The three Con- 
Deprivation; /b that upon the whole Matter, 'twas ^^^^* 
inferred and urged, that the Bijhop hath a Vifitatorial 
Power vejled in him to deprive the Refior without 
Con/ent of the four fenior Fellows. And 2. That the 
Jujlice of the Sentence is not examinable in fVefl" 
minfter-halL And 3. That if it were, and the Cauje 
necejfary to be Jhewn, here was a good one, an Affront- 
ing the very Power of vijiting, and fetting up for In- 
dependency, contrary to the Will of the Founder ; and 
therefore it was prayed that the Judgment Jhould be 
reverfed. 

On the other Side, 'twas argued by the Counjel with Argument for 
the Judgment, That this Sentence was void; that J^e Defendant 
'twas a mere Nullity; that this Proceeding had no "* ""' 
Authority to warrant it ; and that it being done without 
Authority, 'tis as if done by a mere Stranger; and 
whether it be fuch an Afl, or not, is examinable at 
Law; for that the Power of a Vifitor mujl be conjidered vifitatorial 
as a mere Authority or a Trujl, and it is one, or rather l^^" *^ 
both, and then either way His examinable ; for every 
Authority or TruJl hath, or ought to have, fome Foun- 
dation to warrant it ; and if that Foundation which 
warrants it hath limited any Rules or Direfiions, by 
which it is to be executed, then thofe Directions ought 
to be pur/ued ; and if they are not, 'tis no Execution 
of the Authority given, or Trujl repofed ; and if not, 
'tis a void AS, a mere Nullity, and confequently 'tis 
that of which every Man may take Notice and Ad- 
vantage. 

Then 'twas /aid. That it muJl be agreed that of a Want of jurif- 
void Thing all Perjbns may take Advantage, and con- ***^*1?. *"^" . 
tejl it in a coUateral Afiion, and that altho^it have the "he PaS^ 
Form and Semblance of a Judicial Proceeding : And grieved hai hU 
for this was cited the Cajc of the Marjhalfea\ 10 Rep. ^aion. 
76. as a full Authority; the Re/olution was. That 
when a Court hath no Jurifdifiion of a Cauje, there all 
the Proceeding is coram non judice^ and Afiions lie 
againjl any Perjbn pretending to do an Afi by Colour 
of Juch Precept or Procefs, without any regard to its 
being a Precept or Procefs; and therefore the Rule, 

qui 
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qui jujfu judicis aUquid fecerity non videtur dolo malo 
ficijfe^ quia parere neajfe eft^ will not hold, where there 
it no judexy for 'tis not of NeceJ[|ity to obey him who is 
not Jndge of the Cauje ; and therefore the Rule on the 
other Jtde is true, judicium a non fuo judice datum^ nul- 
lius efi momentii and ^o was it held in the Caje of * 
Bowjer and Collins^ 22 Edw. 4. 33. per Pigot^ and 19 
Ed. 4. 8. And therefore if the Court of Common Bench 
held Plea of an Appeal of Felony, 'tis all void ; but it 
mujl be owned, that the mere erroneous Procedure of a 
Court which hath a General JurifdiSion of the Subjeft [50] 
Matter is not examinable in a Collateral Afiion, \^e- 
ther upon true Grounds, or not; and yet if it be a 
limited Jurijcli3ion, and thoje Limits are not obferved, 
even that is coram non judice; and holds with re/peS 
to Courts held by Authority of Law, which are much 
Jlronger than the Cafes of Power created or given by a 
private Perjbn. A Sheriff is bound by Law to hold 
his Turn within a Month after Michaelmas^ and he 
holds it after the Month, and takes a Prejentment at 
that Time, if that be removed into the King's Benchy 
the Party jhall not anfwer it, but be difcharged, be- 
caufe the Presentment was void, iff coram non judice ; 
for that the Sheriff at that Time had no Authority ; 
and yet in that Cafe his Authority and JurijdiSion ex- 
tended to the Perjbn and Thing : The jame Law for a 
Leet, unlejs Cu/lom warrants the Contrary, and then 
that Cujlom mujl be purjtied. 

The Commijfioners of Sewers have a limited Autho- 
rity ; and if the Number of Perjbns, or other Requi- 
jites mentioned in their Commijpon, be not purfued, 
what they do which exceeds it, is void ; and yet they 
have a kind of Legijiative Authority ; jb is it in Sir 
Henry Mildmay's Cafe, 2 Cro. 336. and there they had 
an Authority both of Thing and Perfon, but did not 
obferve the Rules prefcribed in the Gift of that Autho- 
rity, according to the 23 Hen, 8. cap. 5. and no Reafon 
could or can be given for that Refolution, but that it 
was a particular limited Authority : And then, to apply 
this to the prefent Cafe, the Sentence in Quejlion can 
no more aggrieve the Defendant, than an Order pro- 
nounced or made by a non Judexy if it be not agreeable 
to the Power given by the Statutes ; and this appears 
further from Davis*% Rep, 46. where the fame Dijlinc- 
tion is allowed. 
Wrong Procefs. Nay, in fome Cafes, the Award of a wrong Procejs 
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is void ; as if by a Steward of a Manor Court, that a 
Capias Jhould iJOfue, where the fame doth not lie, but 
only an Attachment. TurvilU and Tipper's Cafe, 
Latch 223. A Court of Pypowders hath Jurifdifiion of Pypowder 
an ASion of the Cafe, yet if it holds Plea of Cafe for Court. 
Slander, 'tis all void, tho' the Words were fpoken 
within the Boundaries of the Fair, becaufe the Jurif- 
diaion is limited ; fo that if the Thing, the Time, the 
Perjbn, or the Procefs, be not regarded according to 
the Authority given, 'tis all void, and an Advantage 
may be taken of it by any Body, where the Plaintiff 
Claims or makes his Demand by Colour of fuch A3. 

'Twas further argued, That the Reafon given in Notice of Con- 
that Cajc of Latcb^ is, becaufe the Cujlom which gave ^^^^* ^*>«e 
him his Authority, gave him Notice that fuch Procefs '** ^ ^^ 
did not lie ; and if any Man hath by our Law any 
E/late, Right, or Privilege, by any particular Means, 
he is bound to take Notice of all the Conditions and 
Qualiflcations annexed thereto: And the Reajbn is 
Jnjlf becaufe the fame Means, by which he had Notice 
of the Benefit, gives him Notice of the rejlrifiive Limi- 
tation and Pendty ; and fo was it held in the Cafe of 
Fry and Porter, 

By our Law no Benefit can accrue to a Man by a 
[51] Jud^ent given on a Thing arifmg extra potejiatem 
Qtrta^ in caje of a particular and limited Jurifdifiion ; 
as in the Cafe of Kin^on upon Hull^ March 8. which 
held Plea of Debt upon a Bond made extra Jur*^ iffc. 
and a yuit^ and Capias executed, and an Efcape, and Where jurif- 
no Afiion lay for the Efcape, becaufe all was void, <i«^ontoap- 
and coram non Judice : In the fame Book, March 117, ^ *" **^^" 
118, Dye and Olive's Cafe in Falfe Imprifonment, 
Plea that he was Serjeant at Mace belon8;ing to a 
Court of Record, and that a Warrant was direaed to 
him to Arrejl the Plaintiff pro quodam Contemptu ; and 
held not good, becaufe not jhewn, in what A3ion, and 
how within the Jurifdifiion ; and if not within it, 'twas 
coram non judice^ and void ; argued by Rolls and May' 
nard. 

Then 'twas argued. That this was a limited qualified Vlfitor a Crea- 
Power; that the Vifitor was a Creature of the ^^^^ 
Founder's; and if it had been the Heir of the 
Founder, he had been as much bound and rejlrained 
by the Statutes, as a Stranger; and tho' the Law 
Jhould be agreed to be, as is pretended, that it appoints 
a Vijitor, yet Jlill (whether he be the Heir or Nominee 

K of 
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of the Founder) he is an Officer only within the LimiU 
and Rules of the Foundation and the Statutes made 
thereupon : As he hath a Vijitatorial Power only over 
this College, fo he hath it only after the Manner in 
which 'tis given to him. 

If the Founder had made no particular Vifitor, but 
yet had appointed that the jame Jhould be vijitable at 
fuch a Time, and in fuch a Form, he himfelf had been 
bound by thefe Rules ; and if he would have been Jo 
confined, with much more, or at leajl with the fame 
Reafon, ought his Nominee ; for cujus eft dare^ ejus eft 
difponere ; and every Argument which hath been urged 
for the Refior's being fubjefi to the Rules of the 
Foundation, may likewije be applied to that of the 
Vifitor : He that made the Vifitor may rejlrain, Jhape, 
His Power and modify the Power which he gives him : He might 
modified. ||ay^ made him Vifitor only once in his Life, or only 

upon Reque/l, and have left all other Jurijdifiion to the 
Refior and Fellows. 

But further, here he is found to be Vijitor only 
fecundum formam ftatut* iff vigore ftatut\ and to exe- 
cute thoje Statutes; and that which makes him a 
Vifitor, makes him fuch thus and thus qualified, and no 
otherwife ; whatjbever Power or Authority the Name 
or Office of a Vifitor may import ex vi termini^ no Man 
And controied can fay but this Vifitor is controled by the Statutes, 
by the Statute!, y^hich make him fo : Now had there been no Statutes, 
he had never been Vifitor ; then thefe Statutes making 
him a Vifitor upon particular Terms and Conditions, 
Times and Occafions, extra thefe Terms and Conditions 
he is no Vifitor at all ; this feems plain and natural : 
So that if he exceeds the Bounds prefcribed to him as 
Vifitor, he doth not afl as Vijitor ; for all Powers, 
Authorities, and Jurifdifiions, efpecially fuch as are 
created by private Perfons, mujl be executed according 
to the exprefs Injlitution or plain Meaning of the Party 
that created them, and according to the Circumjlances, 
with which he hath circumfcrib'd them : So is the Rule 
in BeTwick'% Cafe, 5 Rep. 94. and i Inft, 113. and 258. [52] 
Limited Ex- An Executor is an Officer or Perfon intrnjled, which 
ocutor. jg ^j^ijgjj Notice of by the Law, yet in his Creation he 

may be limited quoad the E/late in one Country, ot quoad 
one Particular, and he can't intermeddle any further $ 
but Admini/lration jhall be granted as to the rejl. 
Vifitor not a Then 'tis obfervable. That this Statute Vijitor is not 

^°**'*' a Court of Record, nor any Court at all, but rather like 

an 
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an Arbitrator under certain Direfiions ; he can neither 
meddle at another Time, or with other Matters, 
or in other Manner, than what is prefcribed. But 
admitting it a Sort of Judicature, here's no Appeal or 
Writ of Error, or Prohibition or Mandamus lies ; nay, 
the Vijitor himjclf cannot relieve again/l his own Sen- 
tence, or rejlore the Party deprived the next Day ; but 
the Place being vacant, a Right of Elefiion accrues to 
the Fellows ; *tis therefore unreafonable to fuppofe 
him not rejlrained, or that his A3s, if exceeding the 
Limits and Rules ^t him, jhall be condujive and bind- 
ing. 

This is like a Lay-Hofpital, 'tis not a Religious Lay.Hofpitalt. 
Body, tho' Jbme call it mixt ; and in cafe of Temporal 
Lay-Offices, there mu/l be jbme Remedy at Law, as is 
13 Rep. 70. fo is Dyer 209. and 3 /«/?. 340. Where 
no Appeal is allowed, another Examination mujl be 
admitted ; and thus feems the 8 Jljftf, pL 29. tho' it 
hath been quoted on the other Jide : If the Warden of 
an Hofpital be irregularly deprived, he Jhall have his 
Remedy at Law ; and 13 AJJif, 2. to the fame EiFe^ : 
^oggef% Cafe, 1 1 Rep. repeats the fame Cafe, which 
Jhews Coke*% Opinion to concur with it ; and tho' an 
Ajjize doth not properly lie, yet the Meaning is, he 
jhall have Relief, 1. e. fuch Suit at Law as is proper to 
his Cafe : The fame Dijlindion is allowed in Dr. SuU 
ton's Cafe, Latch 229. And that a Remedy is given 
by the Law in this Cafe of a Temporal Property, jeems 
to be plainly affirmed in the Statute of 24 //. 8. cap. 
12. And further, Tho* JlriSly and properly it were 
not of Common Law Conufance, yet it falling incidently 
to be a Quejlion upon Trial of a Title, the Court be- 
fore whom diat Suit depends mujl examine that Inci- 
dent ; as in cafe of an IJOfue, lawfully joined in Marriage 
or not, the Trial Jhall be by Certificate of the Ordinary ; 
but if it be a Quejlion upon the Trial of a Title to 
Land, the Matter Jhall be tried and judged without 
Certificate. 

The Wijdom of our Law hath been fuch, as very Law fayoun 
rarely to trujl any of the Courts of Jujlice with the final Appeals, &c. 
Determination of Matters of Law in the firjl Injlance; 
and 'twould be jlrange that thisCafeof a Vifitor Jhould 
jland jingle by itfelf. Bejides, to prevent a Failure of 
Jujlice, the Law doth of Necejjlty admit of feveral 
other Provijions and Methods of Examination or Trial, 

than 
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than what the fubJcS Matter or Perfon would properly 
in their own Nature require, ejpecially in Point of 
Remedy and Relief, as appears in Dormer*^ Caje, 5 
Rep, 40. and i /«/?. 54. 2 RolFs Ahridg, 587. now here 
is no other Remedy, nor other way of Trial, for Depri- 
vation is not triable by Certificate, but only in Cafe of 
an Ecdefiajlical Perfon. 

As to the ObjeSion from ApplefonTt Cafe, Sid. 71. 
there that Writ was fully anfwered, and they could 
not Examine into the Truth and Faljity of that 
Anfwer, but mujl leave the Party to his Adion ; and 
it doth not thence follow. That in an A3ion there's no 
Remedy : But the Jlrongejl Objefiion is, that in plead- 
ing a Deprivation, you need not Jhew the Caufe, and it 
mujl be taken for Jujl and good, as Moore 781. Jones 
393. Moore 228. 2 RolH Abridg, 219. 9 Edw. 4. 25. 
that you need only Jhew by whom : All thefe Jland 
upon the fame Foundation, they were by Authority 
Ecdefiajlical, and muJl jland till Repealed ; and even 
thofe Cafes of the High Commijjlion Court, they were 
by the Courfe of the Ecdefiajlical Law, which was 
faved to them by the Provifo in i Eliz. and therefore 
jhall be intended fo, till the contrary appear: And 
even there 'twas debito modo privatus^ which implies all 
due Requijites ; but here the whole is difclofed, upon a 
fpecial Verdifi ; 'tis not found here, that he was duly 
deprived ; but that he was deprived after fuch a Man- 
ner, which, if it appears to have been without Autho- 
rity, mujl be null : As to Lef% Opinion in Davis 47. 
that a Sentence of Deprivation, in cafe of a Donative 
by an Ordinary, was eifeSual in Law, till Reverfed ; 
that's not Law, for 'twas all coram non judice, Bro. 
Pramunirey 21 Nat. Br. 42. the Ordinary cannot vijit a 
Benefice Donative. 

Then they Objefl, That this is an Eleemofynary 
Interejl, and the Re3or took it under thofe Terms of 
SubJeSion to fuch a Vifitor : But that is the Quejlion, 
what thofe Terms are? And the Confequences of 
fuch an Opinion may be dangerous to the Univerjities, 
thofe Nurferies of Learning and good Manners. 'Tis 
to make them too precarious and dependent upon 
Will. 

And as to the Pretence that the Land was the 
Founder's, and he might difpofe of it at pleafure, it 
was anfwered, that before the Gift, the Lands and the 
Profits and the Ownerjhip were all fubjefi to the 
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Common Law, and the Owner could not give juch a 
Power as is pretended, no more than he could oblige all 
Differences about his Ejlate to be finally determined by 
a particular Perjbn and his Heirs or SucceJJbrs: No 
Abjblute Power can be fixed in this Nation by Cujlom, 
but rather than the fame Jhall be allowed, the Cujlom 
jhall be void, i Injl. 14. Davis 32. 2 RolF% Ahridg. 
265. Copyholds were anciently at mere Will and 
Pleajure, but the Lord is now obliged to and by certain 
Rules : By our Law the Power of Parents over Chil- 
dren is qualified and rejlrained ; 'tis no Argument, to 
Jay that the Vijitor comes in loco ox vice fundatoris^ for 
the Alienation and the Statutes did oblige even him- 
Jelf : And though perhaps, if no Statutes had been 
made, his Vijitatorial Power had been much larger, yet 
/ince 'tis limited to once in five Years, and his Afis to 
be with others Confent, 'tis as much as if he had given 
the College a Privilege of Exemption by Words ex- 
press from any Vijitation, at all other Times, and in all 
other Manners, than thojc which are mentioned. Then 
[54] ^^ Cited the Cafe of Terry and Huntington^ in Scaccar^ 
Trin. 20 Car. 2. in Hardres*% Rep. 480. before Sir 
Matthew Hale ; Trover for Goods feized by Warrant 
of the CommiJJioners of Excife ; the ^are was, when Commiffionen 
they adjudged low Wines to be JlrongWines perfeflly ^^^^^^ 
made, upon 12 Car. 2. cap. 23. whether it might be 
drawn in Quejlion again by an Adion in Weftminfter'^ 
hall; and held it might, though they were Judges, and 
though the Statute gave an Appeal ; and the Keafons 
given there feem to reach this Ca/e, becaufe they had a 
jlinted limited Jurifdifiion, and that implies a Nega- 
tive, vix. that they Jhall not proceed at all in any other 
Cafes ; and that fpecial Jurifdi8ions might be and 
frequently were circumfcribed, i . With refpeS to Place, 
as a Leet or a Corporation Court ; 2. With refped to 
Perfons, as in the Cafe of the Marjhalfea; 3. With 
refpefi to the fubjefi Matter of their Jurifdifiion : And 
if J udgment be given in another Place, or upon other 
Perfons, or about other Matters, that all was void and. 
coram non judice ; and though it was objeded, that 
Jlrong Wines were within their Jurifdifiion, and that 
'twas only a Mijlake in their Judgment; yet it ap- 
pearing upon the fpecial Verdid, that they were low 
Wines, the Afiion was held maintainable ; this is fo 
plain, it needs no Application. 

Then it was argued, that this Sentence was void, i. That this Sen- 
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I. For want of Bccaoje there was no Authority to vijit at this Time, 
^Authority at there having been a Vijitation by the Commijfary 
within five Years before ; that no Words in the Statute 
make him a Vijitor generally, but only fecuniT ftat\ 
i. e. upon Requejl, or without Requeji a quinquennio in 
quinquennium femel; now here's no Requejl found; 
then the Afi of Dr. Mafttrs as Commijfary is an Exer- 
cije of the Vifitor's OiRce ; Cobner'% Appeal was to the 
Bijhop as Vijitor ; Semel implies a Negation of having 
it more frequent ; according to the Grammar it Jignifies 
once and not oftener, or once for all : If Semel comes 
alone, without any other Particle, then 'tis but once, 
and if with another, as ne Semel^ 'tis not once, or 
never ; and the liceat Semel can have no other Con- 
Jlrudion ; it can't mean once at the leajl, as was 
argued below, especially as oppofed to Requejl ; And 
no Argument can be drawn from the Necejjity of fre- 
quent Vijitations, for that Evils are not to be pre- 
fumed ; and over inferior Members there's a Power in 
the Refior and four Seniors: Now Dr. Maften vfz% 
not requejled by the College, nay, they protejl againjl 
it in fome Degree, i,e. Jo far as relates to Cotmer*% 
Rejlitution ; the Oath of a Scholar being againjl Ap- 
peals : And the Oaths and the Contents of them are 
to be deemed Part of their Conjlitution : But Jup- 
pojing that Bujinefs might be examined as a Thing 
proper for Conjideration, when an Inquiry is made into 
the State of the College ; and the AdmiJJion, Con- 
tinuance, and Removal of the Members is certainly 
one Article of fuch Inquiry, yet that mujl be done in 
Vijitation, and as Vijitor, for there's no other Power 
found in the Verdid but that. 
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2. Admitting that no Afiion of Dr. Mafters to be 
Vifitation, yet this Sentence is void, becaufe it held 
above three Days, and the Statutes Jay, after three 
Days it Jhall be taken pro terminaf ^ dijffblut\ On the 
1 6th of June he comes with Intention to viJit, doth an 
Afi proper to his Offlce and Bujinefs, examines the 
Summoner about the Citation ; if he had come and 
only examined and made no Decree, it had been a 
Vifitation ; and either 'tis a quinquennial one of itfelf, 
or it is a Commencement of one, and either one way or 
other it makes the Deprivation void; 'tis afterwards 
entered as a Vijitatorial Afi ; Eundem a£fum pro parte 
hujufmodi negotii Vijitationis haberi decrevit, and then he 
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adjourns ; 'tis no Argument to fay that he was hindered, 
for he might have proceeded in abfentia; and if the i6th 
of June be tacked to it, 'tis longer than the Time: 
There needed no formal Adjournment, for that he is 
Authorized to proceed in a Summary way ; 'tis no fuch 
Abfurdity to call that a Vifitation which was in fome 
Jbrt hindered, Jince notwith/landing the Ob(lrufiion,fome 
Ads were done, and more might have been by adjourn- 
ing to another Place. 

3. Here was no fuch Caufe as could warrant a De- 3. Not a fuffi- 
privation : it was not one of the Caufes mentioned in «cnt Caufe of 
the Statutes, which are not Direfiions merely, but they ^^^P"^*^"- 
are the conjlituent Qualifications of the Power ; and 
Contumacy is none of the Caufes ; nay, here is no Con- 
tumacy at all : The Offence of the Sufpended Fellows 

was only a Mijlake in their Opinions, and the Dofior's 
was no more ; and 'tis not a Contumacy for refufmg to 
anfwer to or for any Crime within the Statutes, for there 
was none of the Crimes mentioned in the Statutes laid 
to the Charge of the Redor ; if the Crime charged had 
incurred Deprivation, perhaps Contumacy might be 
Evidence of a Guilt of that Crime, and fo deferve the 
fame Cenfure ; but Contumacy in not confenting to a 
Vijitation can never be fuch, especially when the Con- 
fenting to a Vijitation h not required under Pain of 
Deprivation. 

4. Admitting the Vifitor legally in theExerdfe of his 4. Vifitor 
Office ; that here was Caufe of Cenfure ; that the Caufe ^""^ ^°' » 
or Crime was dejcrving of that Punijhment which was juTg^^*"' 
infilled ; that Deprivation was a congruous Penalty 

for fuch an Offence : Yet 'twas argued. That this 
Sentence was void ; for that the Vijitor alone was in 
this Cafe minus competens judex^ becaufe his Authority 
was particularly defigned to be exercifed with the Con- 
fent of others, which was wanting in this Cafe : This 
was the fame as if it had required the Concurrence of 
fome other Perjbns Extra ColUg\ then that fuch a Con- 
currence was neceJQfary, appears from the Words of 
the Statute, its Meaning feems plain upon the whole, to 
require it. A greater Tendemefs is all along jhewn to 
the Refior, than to the Scholars, *X\%Jine quorum confen* 
fu irrita erit hujufmodi Expuljio W vacua ipfo faSfo; 
and the Sentence itfelf Jhews it necejjary, becaufe 
it afRrms itfelf to be made with fuch Confent ; and 
it cannot be thought that the Refior Piould be de- 
pdvable without their Confent, when the meanejl Scholar 
could not. Then 
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doet not make 
a Vacancy. 



Then here's no jtich Conjent, for 'tis not of the four [56] 
Seniors, but of the four Seniors not jufpended ; now this 
doth not fulfil the Command of the Statute, for the SuJ"- 
penjion doth not make them to be no Fellows, a Suf- 
pended Fellow is a Fellow though Suspended ; a Suf- 
penjbn makes no Vacancy ; the Taking off of the 
Sujpenjion by Sentence or by Effluxion of Time, doth 
make them capable of afiing Jlill, without the Aid of 
any new Elefiion, and they are in upon their old Choice^ 
and have all the Privileges of Seniority and Precedency 
as before. 



Sufpenfion 
what. 



Reply for the 
Plaintiff in 
Error. 



Judgment 
rererfed. 

Error from 
B. R, liet 
cither to the 
Exchequer 
Chamber, or 
to Parliament. 



If they ceafed to be Fellows by the Sufpenjion, then 
they ought to undergo the Annum probationis again, 
and to take the Oaths again : In caje of Benefices or 
Offices Religious or Civil, Ecdefiajlical or Temporal, 
'tis jb ; a Sujpenjion in this Cafe is only a Difabling 
them from taking the Proflu during the Time it con- 
tinues : And 'tis no Argument to fay, That their Con- 
currence was not necejfary, for that they had withdrawn 
themjelves, and were guilty of Contumacy ; for that a 
Man guilty of Contumacy might be prefent ; if with- 
drawn from the Chapel, he might be in the College, or 
in the Univerjity ; And 'tis not found that they were 
abfent ; and then their Confent not being had, the 
Sentence was void and null, and conjequently no Title 
found for the Lejfor of the Plaintiff in the Afiion below. 

It was replied in Behalf of the Plaintiff, much to the 
fame EffeS as *twas argued before, and great Weight 
laid upon the Contumacy, which hindered the Obferv<- 
ance of the Statutes ; that by allowing fuch a Be- 
haviour in a College, no Will of the Founder could be 
fulfilled, no Vijitation could ever be had ; and all the 
Statutes would be repealed or made void at once ; that 
tho* this Crime was not mentioned, 'twas as great, or 
greater than any of the rejl ; that here was an Autho- 
rity, and well executed and upon a jujl Cauje, and in 
a regular Manner, as far as the Refior's own Mijbe- 
haviour did not prevent it ; and therefore they prayed 
that the Judgment might be reverfed : And upon De- 
bate the fame was reverjcd accordingly. 

Note, That in this Cafe there was one Doubt con- 
ceived before, and another after this Hearing : The 
flrjl was. If a Writ of Error lay in Parliament imme- 
diately 
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diately upon a Judgment in the King's Bench^ without Bat iVom the 
flrjl reforting to the Exchequer Chamber; but upon Court of Ex- 
pcrojing the Statute which ereSs that Court for Exami- ^orimme- 
nation of Errors, it appeared plainly that that A3 only diately to Par- 
gives the Elefiion to the Party agrievcd to go thither; !**»«»'• 
that it did not take away the old Common Law 
Method of Relief in Parliament, and Jo hath the 
Prafiije been ; but upon Judgments in the Exchequer 
Court, the Writ of Error mu^ ilrjl be brought before 
the Lord Chancellor, and cannot come per Jaltum into 
Parliament, becaufe the Statute in that Cafe exprejly 
ordains. That Errors in the Court of Exchequer Jhall 
be examined there ; and ^o held in the Caje of the Earl 
of Macclesfield and Grofvenor, 
[57] The other Doubt was raifed by a Motion in B. R. Carth. 319, 
for the Court to give a new Judgment upon the Rever- ^^'^^^^ an^ 
fal above; and injijled on, that it ought ]b to be, as was Precedena 
done in the Caje of Faldo and Ridge, Teh. 74. entered that the King't 
Trin. 2 Jac. i. Rot. 267. Trefpafs, and fpecial Plea, J^^/^^ "^ 
and Judgment in B, R, for the Defendant ; and upon judgment upon 
Writ of Error in the Exchequer Chamber the Judgment **»« ReverfaL 
was Reverfed ; and upon the Record returned into the 
King's Bench, they gave Judgment that the Plaintiff 
jhould recover, contrary to the firjl Judgment; for 
otherwise, they jaid, the Law would prove defefiive ; 
and a Precedent was Jhewn in lVinchcomb'% Caje, 38 
Eli%. where the fame Courfe was taken ; and the Itike 
Rule was made Mich, i fV,^ Mar. upon the Rever- 
fal of the Judgment inter Claxton verf Swift, which is 
entered Mich. 2 Jac. 2. B, R. Rot. 645. the like between 
Sarsfield vcrf, fvitherley. 

'Twas argued on the other Jide, That the Court Argument 
which reverjes the Judgment ought to give the new f^^'^- 
Judgment, fuch as ought to have been given at firjl, that 
in the Exchequer Chamber it may be otherwise, becauje 
they have only Power to affirm or reverje ; yet in the Caje 
of King and Seutin, the Exchequer Chamber gave a new 
Judgment, tho' they cannot inquire of Damages : And 
that is a Kind of Execution which mujl be in B. R, In 
Omulkery'% Cafe, i Cro. 512. and 2 Cro. 534. the Court 
here fends a Mandatory Writ to command them in Ire- 
land to do Execution there, St, John verf Cumming, 
Teh. 118, 119. 4 Injl, 72. If Writ be abated in C. B. 
and Error brought in B. R. and the Judgment be re- 
verfed, Jhall proceed in B. R. and i Rolls 774. to the 
fame Effefi, Green verf Cole, 2 Saund. 256. The 
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Judges CommiJJioners eave the new Judgment. 'Tis 
true, in Dyer 343. the Opinion was that he was only re- 
Jlored to his Afiion, and then Writs of Error were not 
Jo frequent. The Judgment may be erroneous for the 
Defendant, and yet no Keajbn to give a Judgment for 
the PlaintiiF, as in Slocomb'% Cafe, i Cro. 442. the Court 
gave a new Judgment for the Defendant ; therefore it 
properly belongs to the Court, which doth examine the 
Error, to give the new Judgment; the Record is re- 
moved, as Fitxh, Nat, Bnv. 18, 19. on falTe Judgment 
in Ancient Demefne ; 38 Hgn. 6. 30. and Griffin's Caje 
in Error on a quod ei deforceat^ in 2 Saunders 29, 30. new 
Judgment given here. In the Cafe of Robin/on and 
fFoSey in 3 Keble 821. Ejeflment, fpecial VerdiS, 
Judgment reverfed in the Exchequer Chamber^ and they 
could never get Judgment here, the Court of Exchequer 
Chamber not having given it : And in the prindpal 
Cafe, after feveral Motions in the Conrlof King's Bench^ 
the Remittitur not being entered there, a Motion was 
The new made in Parliament upon this Matter, and a new Judg- 

judgment ^ent was added to the Reverfal, that the Plaintiff 

?ren" Jhould recover, £5rr. 

TAe Cafe of Dr, Bcntlcv Maffer of Trinity College im Cam- 
bridge, and the Bi/kop of Ely Vijitor there ^ aJ^udged in Parliament 
G. 1. is to be confuUed upon this DoSrine. There 'was a great Num- 
ber of Articles libelled againfi the DoQor; their Lordflnps awarded 
Prohibition to fiand as to fome^ and ConfuUation as to others of 
them. 



Dr. William Oldis, Plaintiff, verfus Charles [58J 
Donmille, Defendant. 

Error from "¥TI TRIT of Error to Reverjc a Judgment in the 
Ae Exchequer YV Court of Exchequer, affirmed upon a Writ of 
Sc^'in Error before the Lord Chancellor, ^c. The Cafe upon 
Prohibition. the Record was thus ; Donmille declares in the Exchequer 
Court of Hon- /n placito tranfgr. bt contfmpt% ^c. for a Projecution 
^^' contra regiam prohibit* , and fets forth Magna Charta, 

that nuUus liber bomo^ &c, that the Plaintiff is a Freeman 
of this Kingdom, and ought to enjoy the free Cujloms 
thereof, ^c. that the Defendant not being ignorant of the 
Premijfes, but dejigning to vex and aggrieve the Plain- 
tiff, 
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tiffy did in Curia militari Henrici Ducis Norfolk' coram 
ipfo Henrico Com* Afare/chal' Exhibit certain Articles 
againjl the Plaintiff, &c. that Sir Henry St. George 
Qarencieux King at Arms, was, and is, King at Arms 
for the Southern^ Eaftem and Weftern Parts of the 
Kingdom, viv^. from the River dlTrent verfus Aujlrum^ 
and that the Conujance, Correfiion, and Difpofition of 
Arms and Coats of Arms, and ordering of Funeral 
Pomps time out of mind did belong to him within that 
Province; and that the Plaintiff having Notice thereof, 
did, without any Licence in that Behalf had and ob- 
tained. Painty and cauje to be Painted, Arms and Bf* 
cutcheons, and caujed them to be fixed to Herfes that 
he provided, and lent Velvet Palls for Funerals ; that 
he painted divers Arms for one Berk/lead^ who had no 
Right to their Ufe at the Funeral, and did lend a Pall 
for that Funeral, and paint Arms for Elizabeth Godfrey^ 
and marjhalled the Funeral, and the like for Sprignall: 
And that he had publickly hanging out at his Balcony 
Ejcutcheons painted, and Coaches and Herfes, and other 
Publick ProceJJions of Funerals, to entice People to 
come to his Houfe and Shop for Arms, (^c. That the 
Defendant compelled the Plaintiff to appear and anjwer 
the PremiJOfes, £fff . 

The Defendant in propria perfona fua venit fjT dicit^ Defendant't 
That the Court of the Con/lable and Marjhal of Eng- Pi^a. 
land is an ancient Court, Time out of Mind, and ac- ^hom hddT 
cu/lomed to be held before the Conjlable of England and 
the Earl Marjhal of England for the Time being, or 
before the Conjlable only when the Office of Earl Mar- 
jhal is Vacant ; or before the Earl Marjhal only when 
the Office of Conjlable is Vacant; which Court hath Itsjurifdiafen 
Time out of Mind had Conujance of all Pleas and "^p^""^ 
Caujes concerning Arms, Ejcutcheons, Genealogies, and ^^^ ttncrtu. 
Funerals within this Realm, and that no other Perfon 
hath ever intermeddled in thofe Pleas or Affairs, nor 
had or claimed Jurijdifiion thereof; and that the Suit 
complained of by the Plaintiff was profecuted in the Jaid 
ancient Court of and for Caufes concerning Arms, EJ^ 
cutcheons, and Funerals : That by the 13 Rich. 2. 'twas 
enafied, diat if any Perjbn Jhould complain of any Plea 
begun before the Conjlable and Marjhal, which might 
be tried by the Common Law, he Jhould have a Privy 
Seal without Difficulty to be direfied to the Conjlable 
and Marjhal to fuperjede that Plea, till difcujfed by the 
King's Counfel, if it belongs to that Court or to the 

Com* 
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That the Con- 
ftable and 
Marihal have 
equal Power, 



Common Law, prout per Statut* ill* apparet^ and that 
the /aid Court Time out of Mind, hath been tant* honoris 
(5f celjitudinis^ that it was never prohibited from holding 
any Pleas in the jame Court aliter vel alio modo quam 
juxtaformam Statut * prad* ; Et hoc parat* ejl verificare. 
Unde non intendit quod Curia hie placitum prad* ulterius 
cognofcert velii aut debeat^ ^c. 

The Plaintiff demurs, and the Defendant joins. 

From the Exchequer Court this was adjourned propter 
difficultatem into the Exchequer Chamber^ and after- 
wards by Advice of the Judges there, the Court gave 
Judgment for the Plaintiff, which was affirmed by the 
Chancellor and Treafurer, &fr. 

And now it was argued on the Behalf of the Plain- 
tiff in the Writ of Error, that this Judgment was 
erroneous, and fit to be reverjed. 

And firjl, to maintain the Court as jet forth, 'twas 
injijled on i. That when there was a Conjlable and 
Marjhal, the Marjhal had equal Power of Judicature 
with the Conjlable, as each Judge hath in other Courts. 

2. That the Conjlable had in that Court Power of 
Judicature alone, when there was no Marjhal. And 

3. That the Marjhal had the like, when there was no 
Conjlable. 

That they had both equal Power of Judicature, ap- 
peared by all their Proceedings; by their Libels or 
Bills, in the Cafe of John Keigbtley^ Efq; againjl 
Stephen Scroop : The Libel is, Jn the Name of Godj 
Amen, Before you my Lords the Conjlable and Marjhal 
of England in your Court of Chivalry j and prays that 
the faid Stephen, by their Sentence definitive^ may be 
punijht. I pars Pat, 2 Hen. 4 w. 7, And the /ame 
Stephen libelled againjl Keightley to the thrice Honour- 
able Lords the Conjlable and Marjhal of England. 
So the Libels were direSed to both, and both fat ju- 
dicially. 

The fame appears by the Sentence or Judgment 
given in that Court : Bulmer libelled againjl Bertram 
Ufau coram Conjlabulario &f Marefchallo^ qui duellum 
inter partes allocaverunt &f ajjignaverunt locum W tern- 
pus. Rot, Vafcof 9 H, 4. m, 14. It doth likewife 
appear to be ^o by the Appeals from their Judgments 
to the King ; they are both fent to, to return the Rolls 
of their Judgments. Rot, ClauT. 20 Edw, i. m, 4. In 
the Appeal brought by Sir Kobert Grofvener againjl 
Richard Scroops tis upon the Sentence given by the 
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Conjiable and Marjhal in the Suit before them concern- 
ing a Coat of Arms. Rot Clauf, 12 Rich, 2. m, 4. 
Appeal by Bond verf. Singleton^ 'tis in a Cau/e of Arms 
in our Court before our Conjlable and Marjhal^ wherein 
Sentence was given by them, i pars Pat. 1 7 Rich, 2. 
m. 12. Thus it appears by a CommijQfion for the 
Execution of the Office of Conjlable of England^ Com-- 
mittimus vohis officium hujufmodi Conjiabularii ad quere- 
lam Thomas Moor in hac parte una cum Edmundo de 
Mortimore Marefchalb Angliae audiendum, Secunda 
pars Patent* 48 Edw. 3. m, 20. in dorfo. As aljb by a 
[60] Claim at the Coronation of i/. 5. before Beauchamp 
Earl of Warwick then Lord Steward, John Mowbray 
Earl Marjhal, Son to the then Duke of Norfolk^ 
daiitied under a Grant in 20th of Rich, 2. of the Office 
of Earl Marjhal of England^ to hold Court with the 
Conjlable, and to hold Pleas before them ; and Copies 
of theje Precedents were faid to have been ready in 
Court. 

Further, to prove the joint Authority, were cited Precedents. 
jeveral of our old Books, 48 Edw. 3, foL 3. in a Cafe 
of Debt upon an Indenture by which P, was retained 
by the Defendant, with two Squires of Arms for the 
War in France : Belknapp Jaid, of Juch Matter this 
Court cannot have Conujance, but 'tis Triable before 
the Conjlable and Marjhal. In the Cafe of Pountney 
and Bourney 13 Hen, 4. 4. the Court of King^s Bench 
call it the Court of the Conjlable and Marjhal : And in 
37 H, 6. 3. upon another Occafion, Prifot faid, this 
Matter belongs to the Conjlable and Marjhal: And 
Coke 4 Inji, 123. fays that they are; both Judges of the 
Court : And that the Conjlable fometimes gave Sen- 
tence, is no Argument that the Marjhal was no Judge 
with him ; it only proves him the Chief, who in mojl 
Courts doth ufually give the Rule : Nor is the Earl 
Marjhal's Receiving Writs from the Conjlable to exe- There are 
cute his Commands, any Argument that he Jits there J,"/^w.^y° 
only as a Minijlerial Officer, and not as a Judge; for terbiiy execute 
he may be both ; as in many Corporations Mayors are their Judg. 
Judges of the Court, and yet have the Cujlody of their ^^"^ 
Gaols too ; and fo have the Sheriffs of London their 
Compters, tho' they Jlriflly are Judges of their feveral 
Courts. 

2. During the Vacancy of the Earl Marjhal's Office, That the Con- 
the Conjlable alone had the Judicature ; as in 11 H. ft»"«*lon«» 
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7. on Holyrood-day^ the Earl of Darby being then Con- 
^ble of England jat and gave Judgment alone in a 
Cauje between Sir Thomas AJhton and Sir Piers Leigh 
upon a Coat of Arms : But this needs no Proof, /mce 
'tis contended on the other Jide, that the Court doth 
belong only to the Conjlable. 
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alone may fit, 
and give Judg- 
ment. 
Precedent!. 



I Ler. 230. 



Anfwer to 
Lord Gokit 
Authority. 



3. 'Twas argued, that the Earl Marjhal hath fat 
alone and given Judgment ; and to prove that, it was 
jaid, this Court was held when there was no Conjlable, 
before Thomas Howard^ Duke of Norfolk^ Lord High 
Treafurer and Earl Marjhal of England^ who died 16 
i/. 0. and next after him, before Charles Brandon^ 
Duke of Suffolk^ then Earl Marjhal, who died 37 H. 8. 
after him, the Court was held and Sentences given by 
Thomas Howard^ Duke of Norfolk^ who died in 1 512. 
and after him, in the 30 Eliz. the Earl of EJfex Jat as 
Earl Marjhal, and heard and determined Caufes judi- 
cially, and the chief Judge fat then as AJJiJlant with 
him in Court, and then after the Death of th^ Earl of 
EJfex^ it was in CommiJJion to my Lord Treafurer 
Burleigh and others, and then the great Caje of Sir F. 
Mitchell was heard and determined, at which feveral 
Judges aJjSJled, and the Sentence of Degradation was 
executed upon him, 26 Aprils 1621. and dien was cited 
the Cafe of Pool and Redhead 12 Jac. i. i RolFs Rep. 
87. where 'twas held, that the proper Remedy for Fees 
of Knighthood was to fue to the Earl Marjhal ; and 
Coke fays in the fame Cafe, the Common Law does not 
give Remedy for Precedency, but it belongs to the 
Earl Marjhal : Andfmcc that in Parker*% Cafe, which 
was 20 Car. 2. Syd, 353. the Earl Marjhal was agreed 
to have the abfolute Determination of Matters of 
Honour in the Court of Chivalry^ as much as the 
Chancellor hath in Matters of Equity : And the Error 
on the other Side, was occajioned by not diJUnguiJhing 
between the Ancient Jurifdifiion of this great Court at 
the Common Law, and the Jurifdifiion given to the 
Conjlable and Marjhal under thofe Names by Statute : 
For the latter cannot be executed by one alone ; and 
that Dijlinfiion anfwers the Authority in i Injl. 74. 
which grounded the Mijlake, that there is no Court of 
Chivalry^ becaufe there's no Conjlable ; whereas the 
Reafon why in Sir Francis Drak^% Cafe the not con- 
jlituting of a Conjlable filenced the Appeal, was from 
the I //• 4. cap. 14. which orders all Appeals of 
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Murder committed beyond Sea to be before the Con- 
jlable and MarjHal by Name : But the Ancient Jurif- 
difiion of this Court by Prefcription, wherein both the 
Conjlable and Marjhal were Judges jeverally or to- 
gether, and which each of them did and could hold alone, 
remains Jlill as much in the Earl Marjhal alone, as it 
ever was in him and the Conjlable. 

Then it was argued that no Prohibition lay to this That no Pro- 
Court, becauje none had ever been granted, and yet ^''jS^^Jl^rt. 
greater Occajlons than now can be pretended, by Reajbn 
of the large Jurijdifiion, which this Court did in ancient 
Time Exercife ; many Petitions were frequently pre- 
ferred in Parliament, complaining of the Incroachments 
of this Court in E. i. E. 3. R. 2. H. 4. and //. 6. Time, 
as appears in 4 Inft, 125. 2 //. 4. Num. 79 and 99. i 
RolVs Ahridg. 527. and yet no Prohibition granted or 
moved for ; which according to Littleton^ Text is a 
very Jlrong Argument, that it doth not lie. 

The Statute of 13 R. 2. 2. is an Argument againjl it, >• Reafon. 
becaufe after Jeveral Complaints of the Incroachments 
of this Court, another Remedy is given, which had been 
needlejs, if this had been legal : Nay, it Jhews the 
Opinion of the Parliament, that there was no other way 
of Relief : And Jbon after the Making of this Statute, 
in the fame Reign two Privy Seals were fued upon it : 
In the Caje of Poultney and Boumey^ 13 //. 4. 4. 5. 

Bejides, this might be grounded on the Antiquity and s. Reafon. 
Greatnefs of this Court : For as to the Jubjefi Matter 
of it, 'tis by Prejcription a Court for determining Mat- 
ters of Honour, to prejerve the Dijlinfiion of Degrees 
and Quality, of which no other Courts have Jurifdidion; 
and the Right and Property in Honours and Arms is as 
necejjary to be preferred in a Civil Government, as that 
in Lan^ or Goods. Then 'twas urged that this Court 
hath JurijHifii«>n even of Capital OiFences, its Extent 
is large, 'tis throughout the Realm, even in Counties 
[62] Palatfaie, even beyond the Seas ; its Manner of pro- 
ceeding is different, in a Summary way by Petition, its 
Trial of Fz9. may be by Duel, as in 4 Infi. 125. though 
the Statutes ofH. 8. impower Commi0ions for Trial of 
Treajbns committed beyond the Seas, yet this Court 
doth and may Jlill take Conujance of Juch Caujes. 4 In/i. 
1 24. Its Sentences are only reverjable by and upon Ap- 
peal to the King, no Writ of Error or falje Judgment 
lies upon any of them, which Jhews the Greatnefs of the 
Court, and dfie Difference of its Jurifdifiion from other 
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Courts ; which may be fome of the Reafons, why no 
Prohibition was ever granted to it, and why the Par- 
liament of R. 2. gave the Remedy of a Privy Seal : 
Wherefore it was prayed that the Judgment jhould be 
reverjed. 

On the other Side it was argued by the Counjel in 
Behalf of the PlaintiiF in the Original Afiion, that this 
Judgment ought to be affirmed ; and it was after this 
Manner, there feem three paries in the Cafe ; I. If 
any Prohibition Hes to that Court ; 2. If any Caufe 
here for a Prohibition ; and, 3« If there be any juch 
Court as that before the Earl Marjhal; but another 
Doubt was raifed, whether any of theje Quejlions could 
be fuch upon this Plea, which is concluded to the JuriJ- 
difiion ; for that jeems to make only one Doubt ; 
whether the Court of Exchequer could hold Plea of an 
A3ion for proceeding contrary to a Prohibition already 
granted ; but this was waived, and then it was argued. 



That a Pro- 
hibition may 
lie to this 
Court. 
The Objeas 
of its Jurif- 
didion. 



I. That a Prohibition doth lie to this Court of 
Chivalry^ in caje it exceeds the JurijdiSion proper to it; 
and it was agreed, that the Office of Conjlable is An- 
cient, and by Camden is held to have been in Ufe in this 
Kingdom, in the Saxons Time, though the Office of 
Marjhal is but of a puifne date : But however Great 
and Noble the Office is, however Large and Extenjive 
the JurifdiSion is, yet 'tis but limited, and Coie in 4 /iv/?. 
123. fays that 'tis declared ]b, by the Statute of ^. 2. 
where 'tis jaid, that they incroached in great Prejudice 
of the King's Courts, and to the great Grievance and 
OppreJJion of his People, and that their proper Bujincjs 
is to have Conu/ance of Contra8s and Deeds of Arms, 
and of War out of the Realm, which cannot be deter- 
mined or difcuJQfed by the Common Law, which other 
Conjlables have heretofore duly and reafonably ujed in 
their Time ; now by this A3 'tis plain, what the Jurif- 
difiion is : Contra3s and Deeds of Arms, and War out 
of the Realm, are the fubjefi Matter of it ; and by Coke 
'tis called curia militarise or the Fountain of Marjhal 
Law ; which Jhews it a Court, that hath its Boundaries, 
a Court that may incroach, nay, which hath incroach'd 
in divers Injlances belonging to the Common Law : And 
that 'tis a Court that ought to meddle with Nothing that 
may be determined in fVeJiminJier-hall : Then there 
mujl be Jbme way of rejlraining this Excejs and theJe 
Incroachments ; and if the Statute of R, 2. had not been 
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made, it majl be agreed that a Prohibition would have 
lain ; for elfe there had been no Remedy, which is ab/iird 
to affirm. 
[63] 'Tis no Objefiion that Prohibitions are only grant- Argument 
able to inferiour Courts, and that this is one of the ^*^ ^°* '*• 
greatejl Courts in the Realm, for if a Court Marjhal fj|^ ' *^ 
intermeddle with a Common Law Matter, ea ratione it 
becomes inferior, and may be contrbuled : There needs 
no Contejl about the Superiority of Courts in this 
Matter, 'tis the fame here, as among private Perfons, 
he that offends becomes inferior, and Jubjefi to the 
Cenjure of his equal by offending ; though that Court 
Jhould be reckoned Jo Noble and Great as hath been 
reprejented, yet 'tis only fo, while it keeps within its 
Jurifdifiion ; Prohibitions are grantable to almojl all 
forts of Courts, which differ from the Common Law in 
their proceeding, to Courts Chrijiian, to the Admiralty, 
nay, to the Delegates, and even to the Steward and 
Marjhal, upon the Statute of Articuli fuper Cbartasy 
cap. 3. That they Jhall not hold Plea of Freehold or 
of Trefpafs, Fitz. N. B. 241, 242, is an exprefs Writ 
of Prohibition, though the Statute gave no fuch Writ, 
but only did rejlrain the Jurifdifiion of the Court; 
which in Truth, is the Cafe in Quejlion, antecedent to 
the Statute pleaded. 

No Argument can be raifed from the fubjed Matter Other Objec- 
of the Jurifdiftion of this Court, that 'tis different from «i«" wifwered, 
the Common Law, for fo is the Admiralty and the 
Prerogative Courts, nor is it any Objefiion that upon 
any Grievance in this Court, the Appeal mujl be to 
the King, for that holds in the other Courts with equal 
Reajbn : Nay, Prohibitions lie from Pf^i/hninfter-baU^ 
to hinder proceeding in Caufes, which the Courtt that 
grant fuch Prohibitions, cannot hold Plea of; as to the 
Ecdefiajlical Court which grants Probate of a Will 
made within a Manor, to the Lord whereof fuch Pro- 
bate belongs, 5 Rep. 73. to the Marches of JVales if 
they hold JPlea of what belongs to Court ChriJUan, 2 
ItMP% Abridg. 313. are feveral Cajes to this Purpoje : 
There were alfo dted i RolTz Rip. 42. 2 RolF% Abrtdg. 
317. Sid. 189. I BrownL 143, 144. and //^m/ 543. 
'Twas further urged, that there neither was nor could be 
any Reajbn ajjigned, why a Prohibition Jhould not be 
grantable to the Court of Chancery, when by EngUJb 
Bill it meddles with the Common Law, in other Man- 
ner than its Ancient and proper Jurijdifiion doth allow, 
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and feveral Authorities were dted to countenance that 
AJfertion. 

Then was conjidered the Reajbn of Prohibitions in 
General, that they were to preferve the Right of the 
King's Crown and Courts, and the Eaje and Quiet of 
the Subje3, that 'twas the Wifdom and Policy of the 
Law, to fuppofe both bejl preferred, when every Thing 
runs in its right Channel, according to the Original 
Jurijdifiion of every Court, that by the fame Reajbn 
one Court might be allowed to incroach, another might, 
which ' could produce nothing but Confujion and Dif- 
order in the Adminijlration of Jujlice. That in all 
other Writs of Prohibition, the Su^gejtion is, and with 
Truth, in prajudicium corona Regts 6^ Gravamen par^ 
tiSf and both thefe are declared to be the Confequent of 
this Court's Excefs or Incroachment of JurijdiAion, 
even by their own Statutes : And, when the Reajbn iM 
the fame, the Remedy ought to be jb. 

But it hath been pretended. That the Statute ap- 
points a Privy Seal to fuperfede, &r. and therefore no 
Prohibition : To this it was anfwered. That this Afi 
doth not take away the Force of the 8 R. 2. mentioned 
in 4 In^. 125. which rejlrains the Conjlable and Mar- 
jhal from meddling with any Plea, which concerns the 
Common Law : And if it had a limited Jurijclifiion by 
the Common Law, or by that Statute, the fubjequent 
Statute which gave a further Remedy to rejlrain them 
did not take away that which they had before. And 
every Body mujl agree, that where an AS. of Parlia- 
ment Rejlrains a JurijcUfiion, fuch Afi warrants a 
Prohibition, in cafe that Rejlraint be broken or ex- 
ceeded. *Tis fo in cafe of a limited Power at the 
Common Law, but much more fo upon a Statute. 
) Befides, the latter Statute which gives a Privy Seal, 
doth not Repeal or alter the Law then in Being. 'Tis 
an Affirmative Law, and that feldom or never works 
any Change or Alteration in what was before, any 
otherwife than by Addition or Confirmation. And in 
Truth this is only a further Remedy ; and is far from 
declaring a Prohibition not to lie. The Meaning 
might l^ to give a Privy Seal immediately, even in 
Vacation Time. The Preamble complains jb much of 
the Grievances, that it cannot be fuppofed to dejign 
any Thing in Favour of them, or to prevent me 
Rejlraint. 

Suppofe between the 8 and the 15 ^. 2. an Excefs 
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of Jiiri|3ifiion had been afurped, as in this Cafe, will 
any Man piy, that a Prohibition would not then have 
lain ? Aiui if it woold, can any Man fay, that the 
Sutate pleaded doth take it away, or Prohibit fuch 
Writ of Prohibition? And the 11 //. 4. 24. ordains 
that all the Statutes concerning the Court of Conjlable 
and Marjhal, jhall be duly obferved ; and if fo, the 8 
R. 2. as weU as the 15 A. 2. are within that Ordi- 
nance ; and if ]b» a Prohibition lies as well as a Privy 
Seal; and both are little enough to keep that Court 
within its due Bounds and Limits. 

2. It was argued. That the Proceeding upon theje The Matter of 
Articles, was an Intermedling with a fubjefi Matter ^J^^ 
properly determinable at Common Law; here's no po-Su^ea^ 
Contrafi or Deed of Arms, no Mif-behaviour in War, the Common 
nothing of that Nature, which their own Statute jays ^*^- 
belongs to them. Rujb. Vol. 2. Part 2. 1054. he fre- 
quented the Court for four Years together, he obferved 
no Cafes there but for Words : And one or two, as 
Delawarit Cafe, about abujing an Honourable Family, 
by ajjundng to be a Branch thereof. Here's no fuch 
Thing : But ezprefs Articles for exercijing of a Lawful 
Trade. 'Tis not caufa armorum ; it doth neither con- 
cern Warlike Matters, nor Honour. A Funeral Cere- 
mony can never be within their Power. This is a plain 
Accufation for a wrong to one of their OiBcers. The 
. Articles charge, that Sir Henry S. Giorge^ by his 
OfRce, within his Province, hath the ordering of theJe 
Matters, and the Party hath meddled therein without 
his Licenfe. He fays, 'tis lawful, and the Exercife of 
a lawful Employment. They fay, 'tis otherwife, be- 
caufe it belongs to another Man s Office. Then 'twas 
[65] admitted by the Counfel for the prefent to be ^o^ that 
Sir Hinry was an Officer by Letters Patent under the 
Great Seal of England^ (which by the Way makes the 
Office and Rights of it to be of Common Law Conu- 
jance,) and the Patent is fet forth at large in Prinne^ 
on 4 Inft. 64, 65. and that the King at Arms hath 
fuch a Right ; yet if any Man intermeddles or in- 
croaches upon that Office, it is not a Breach of the 
Rules of Honour, and not relating to Arms; but a 
plain Injury at Common Law : And an A3ion lies for 
it, as it doth for the Dijlurbance of any other Office or 
Franchife. 

In 4 Inji. 126. 'tis faid, that they do upon Requejl 
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marjhal Funerals : Bat fappojing they alone ought to 
do it, then an Afiion lies. This is merely a Quejlion, 
whether the Letters Patent do carry fuch a fole Privi- 
lege ? Suppofe Nul tiel record be pleaded to them, 
when pleaded or inroUed, and without producing them ; 
fuppo/e Non concejjit pleaded to them when produced, 
how Jhall thefe I]jues be tried ? Suppofe they awarded 
a Satisfafiion to be made to Sir H. S. by the Gift of a 
Sum of Money ; and he jhould afterwards bring an 
A6iion at Law for the fame Caufe, will the Proce^iing 
in the Court of the Earl Marjhal be a Bar ? The 
Fafi alledged in thefe Articles comes within none of 
thofe Particulars fuppofed to be belonging to this 
Court, in I Inji, 391. 

It matters not, whether thefe were publick Funerals, 
as was quejlioned in Parker's Cafe, Sid. 352. and in 
2 KebU 316, 322. but the Query here is, if this be a 
Point of Honour; or whether it be not about the 
Right of an Oilice ? and if it be the latter, they have 
no rower to determine it. 

The Heralds are Officers attendant upon that Court; 
but it doth not follow, that that Court can Judge 
of the Nature, or Extent, Validity, or Operation of 
their Letters Patent ; no more than the Court Chrijlian 
can try the Right or Freehold of a Chancellor's or 
Regijter's Office. The Earl Marjhal cannot licenfe 
the doing this In Prejudice of the Heralds, or acquit • 
the Party if he does it, for he Jtill Jlands liable at Law : 
The Herald hath a Freehold in it, and may bring his 
Afiion notwithjlanding. 

That the true Then, 3. 'Twas argued, that admitting that no 
Court is before Prohibition did lie to the Court of Honour, or that 
i^Mi^"' there was no Caufe for fuch Prohibition, yet it ought 
to be granted to this pretended Court, which is not 
within their Statute. The true Court is before Con- 
Jlable and Marjhal, it is a Court by Prefcription, and 
cannot be altered but by AS of Parliament : All our 
Books which defcribe the Court mention it to be before 
both, 4 InJI. 125. Crompt Jurifdi£fion 82. I /«/?. 74. 
Stamford 65. The Conjlable is the Chief, and fo are 
the Old Books, and 37 Hen. 6. 20. exprejly before the 
Conjlable and Marjhal. The Statutes, which mention 
the Court, do all take Notice of it, as held before 
both : the 8 Rich. 2. and that which they plead, do 
defcribe it fo : And the i Hen. 4. cap. 14. the 1 3 [66] 
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Hen. 4. 4. 5. all Attainders are pleaded to be before 
both. 

Camden (who was an Herald) in his Commentary Antbority of 
di Etymohgiaj antiquitati &r officio Comitis MarefchalU 9f**f?" *? 
Jngliity foL 87. 'tis publijhed at the End of his Latin ^ **"^*'- 
EpiJUes, which are in 4/0, printed for ChifivM^ 169 1. 
endeavours to advance the Office of Earl Niarjhal ; and 
Jearches for the Etymology ; and after all, makes him 
but an Harbinger ; and tells as when the Title Manf- 
challus Anglitt was flrjl ujed, and how it hath been en- 
joyed, and by whom, and of what Families : And 
afterwards 91. lejfens his Charafier much ; and derives 
the Office of Marjhal of England from that of Marjhal 
of the Houjehold; which he defcribes to Dijadvantage. 
The fame \^ likewife in PUta^ lib, 2. cap. 5. 

But this is obfervable which Camden fays, that the 
greatejl Inaeafe of the Authority of this Office hath been 
jince tfiere were no Conjlables, for the Kings jince that 
Time have referred many Things to them, which in 
former Times were proper for the Conjlable : Neither 
had the Marjhal any Precedency in refpedi of his Place, 
until King Hen. 8. Jnno 31. by Parliament ajfigned 
him Place next to the Lord Conjlable and before the 
Lord Admiral. All which jhews that the Earl 
Marjhal never had that Authority Time out of Mind, 
to hold this Court before himfelf alone, as is pretended, 
during the Vacancy of the Office of Conjlable. 

In November 1640. 'twas voted by the Houje of 
Commons, upon a Report from a Committee of fomeof 
the greatejt Members of the Houfe, Selden^ Hollis^ May^ 
nard^ Pabner^ Hide^ ice. that the Earl Marjhal can 
make no Court without the Conjlable, and that the 
Earl Marjhal's Court is a Grievance. Rujhworth 2 
Vol. 1056. Nal/on's i VoL 778. 

Speiman in his Glojfary, verbo MarefchalluSy feems to SpeimM ad 
jay, 'twas officium prima Servile^ and that he was a mere *«*»• 
Servant to the Conjlable, and gives much fuch another 
Account of it, as Camden doth. And Pag. 403. is an 
Abjlrafi or rather Tranfcript of all that is in the Red 
Book in the Exchequer about the Nature of this Office; 
and there 'tis faid, that if the King be in War, then 
the Conjlable and Marjhal jhall hold Pleas, and the 
Marjhal jhall have the Amerciaments and Forfeitures 
of all thoje, who do break the Commandments of the 
Conjlable and Marjhal. And then it was further al- 
ledged by tb^ Counjel for the Defendant in the Writ of 
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Error, that they knew of no Statute, Record, or ancient 
Book of Law or Hijlory, that ever mentioned the Earl 
Marjhal atone, at having Power to hold a Court by 
him^lf : So that taking it at-a Court held before an in- 
competent Judge, a Prohibition ought to go, and the 
Party ought not to be put to his A Aion, after he has 
undergone Imprijbnment and paid his Fine, Jince it hath 
the Semblance of a Court, and pretends to A5 as jtich. 
And if it be a Court before the Earl Marjhal alone, in 
caje it exceeds the Jurifdidion proper to it, a Prohibi- 
tion Iks cither by Force of the Common Law, vAddi 
/lates the Boundaries and Limiu of that Juri/diaion : 
Or by Foroe of the Sutute of 8 Rich. 2. which is not re- 
pealed by the fubfequent Law in that Reign. And if 
jiich Prohibition do lie in any Caje, that here was Cauje 
for k ; the Subjefi Matter of the Articles being only a 
Wroag (if any ) to a private Oiiicer, who had his pro- 
per Reaicdy at the Common Law : And therefore it 

Judgment was prajivd that the Judgment jhould be affirmed ; and 
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Whether 
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compel the 
Lord to hold 
Plea for that 
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A PPEAL from a Decree of DifmiJTion made by the 
£\^ Lord Jeffreys ; the Bill was to compel the Dean 
and Chapter, as Lord pf the Manor, to receive a Peti- 
tion in Nature of a Writ of falfe Judgment, for Reverj^ 
ing a Common Recovery jufFered in the Manor-Court, 
in 1652. whereby a Remainder in Tail, under which 
the Plaintiff claimed, was barred, jtiggejling jeveral 
Errors in the Proceeding therein : And that the jaid 
Lord might be commanded to examine the fame, and do 
Right thereupon. 

To this Bill the Defendant RugU demurred, and 
the Dean and Chapter by Anjwer injijled. That 'twas 
the iirjl Attempt of this Kind, and of dangerous Con- 
jequence, and therefore conceived it not f)t to proceed 
on the jaid Petition, unle/s compelled thereto by Courje 
of Law. That Rugk being die Perjbn concerned in 
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Interejl to contejl the Saffidency of the Common Re- 
coveiy, they hoped the Coart woald hear his Defence, 
and determine therein before any Judgment were given 
againjl them ; and that they were only Lords of the 
Manor, and ready to obey, &r. and prayed that their 
Rights might be prejerved : This Demurrer was heard 
and ordered to Jland. 

And now it was injifted on by the Counfel with the Argument for 
Appellant, that this was the only Remedy which they •^^ Appellant. 
had ; that no Writ of Error or falfe Judgment lies for 
Reverjinor of a Recovery or Judgment obtained in a 
Copyhold Court ; that the only Method was a Bill or 
Petition to the Lord, in Nature of a Writ of falje 
Judgment, which of common Right he ought to receive, 
and to cauje Errors and DefeAs in juch Recovery or 
Judgment to be examined. And for this were cited 
Moore 68. Owen 63. Fit%. N. B. 12. i Inji. 60. 4 Rep. « 

30. is Juch a Record mentioned to have been feen by 
Tenner^ where the Lord upon Petition to him had for 
certain Errors in the Proceedings reverjed /uch Judg- 
ment given in his own Court, i Roltt Ahridg. 600. 
Kitcbin 80. I Roltt Ahriig. 539. Lane. 98. EdwareFt 
Caje, Hill. 8 Jac. i. by all which, it appears, that this 
[68] is an albwedand the only Remedy. Then it was 
argued. That in all Cajes where any Party having a 
Right to any Freehold EJlate is barred by Judgment, 
Recovery, or Fine, /uch Party of common Right may 
have a Writ of Error, if the fame be in a Court of 
Record : And a Writ of fiilfe Judgment, if in a Court- 
Baron or County-Court, and reverfe Juch Judgment, 
Recovery or Fine for Error or Defefi. And there can 
be no Reafon ajpgned why a Copyholder (efpecially 
conjidering the great Quandty of Land of that Tenure 
in Bnglawt) Jhould be without Remedy, when a falfe 
Judgment is given. And the rather, for that in Real 
Afiions (as this was) the Proceedings in the Lord's 
Courts are according to thoje in fl^ejhiinfter'hall. And 
now tho' a Common Recovery be a Common AJfurance, 
yet It was never pretended that a Writ of Error to 
reverje it was refufed upon that Pretence. And if the 
Lord of a Manor deny to do his Duty, the Chancery 
hath Juch a Superior Jurijdifiion as to enjoin him there- 
to. 'Tis the Bufmefs of Equity to fee that Right be 
done to all Suitors in Copyhold Courts, Fitx. Abridg. 
Subpoena^ 21. 2 Cro. 368. 2 Bulft. 336. i Roltt Ahr. 
373. If an erroneous Judgment be given in fuch Court 
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of a common Perjbn, in an Afiion in the Nature of a 
Formidofif a Bill may be in Chancery in Nature of a 
fal/e Judgment to reverfe it And Lane. 38. Tanfield 
fays that he was of Counfel in the Caje of Patujhall^ 
and that it was jb decreed : Which is much more than 
what is here contended for. And tho' Common Recoveries 
are favoured, and have been jupported by/everal A£is 
of Parliament ; yet no Parliament ever thought iit to 
deprive the Parties bound by fuch Recoveries of the 
Benefit of a Writ of Error. 

Argument for On the Other Side 'twas urged in Defence of the Dif- 
Refpoodent. mijjion, That the Perjbn who /uffered this Recovery 
had a Pother over the EJlate. That ]he might 
both by Law and Confcience, upon a Recovery, di/po/e 
of it, as jhejhould think fit That jhe hathfuiFered 
a Recovery. And that it was fuffered according to the 
Cujlom of the Manor, tho' not according to the Form 
of thofe fuffered in Wipnin^er-hall That the Suffer- 
ing of Recoveries in any Court, and the Methods of 
proceeding in them, are rather notional than real Things: 
And in the Common Law Courts they are taken Nodce 
of, not as adverjary Suits, but as Common AJfurances. 
So that even there, few Mijlakes are deemed fo great, but 
what are remedied by the Statute of Jeofaik, or will 
be amended by the AJIiJlance of the Court And if it 
be fo in the Courts at IViJiminfter^ where the Proceed- 
ings are more folemn, and the Judges are Perfons of 
Learning and Sagacity, how much rather ought this to 
Jland, which was fuffered in 1652. during the Times of 
Diforder, and mojl Proceedings informal and in the 
Englijh Tongue, in fuch a mean Court where are few 
Precedents to guide them ; where the Parties themjelves 
are not impowered to draw up their own Proce^lings 
as here above ; but the whole is left to the Steward, who 
is a Stranger to the Perfon concerned : And therefore 
'tis hard and unreafonable, that Mens Purchafes jhould [69] 
be prejudiced by the Ignorance, Unjkilfulnefs, or Dif- 
honejly of a Steward or his Clerks. That there is 
Jcarce one Cujlomary Recovery in England^ which is 
exafily agreeable to the Rules of the Common Law. 
That the QueJUoning of this may in Conjequence en- 
danger Multitudes of Titles which have been honejlly 
Purchajed : Efpecially fmce there can be no Aid from 
the Statutes o\ Jeofails} for they do not extend to Courts 
Baron. 'Twas further urged, That there was no Pre- 
cedent 
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cedent to enforce Lords of Manors to do as this Bill de- 
/ired. That the Lords of Manors are the ultimate Judges 
of the Regularity or Errors in /uch Proceedings. That 
there's no Equity in the Prayer of this Plaintiff. That 
if the Lord had received juch Petition, and were about 
to proceed to the Rever/al of juch Recovery, Equity 
ought then to interpoje and quiet the PoJJe0ion under 
tho/e Recoveries. That Chancery ought rather to jup- 
ply a Defefi in a common Conveyance (if any jhall 
happen) and decree the Execution of what each Party 
meant and intended by it, much rather, than toajjijt the 
Annulling of a folemn Agreement, executed according 
to Ufage, tho' not jlriflly conformable to the Rules of 
Law. For which Reafons it was prayed that that Ap- 
peal might be difmijQed, and the Dijmijiion below con- Decree of Dlf- 
finned, and 'twas accordingly adjudged fo. miffion con 



The Countefs of Radnor verfus Van^ 
debendy & al\ 

A PPEAL from a Decree of Difmi0ion in Chan- 51 C i Ver. 
/\ eery I the Cafe was to this EffeS : The Earl of ^^^^^^\ ^ 
Warwieky upon Marriage of his Son, fettles Part of 0^^^, wheiher 
his EJlate upon his Lady for a Jointure, and after to be defeated 
Failure of IJJue Male limits a Term for 99 Years to ^J^j^J^^^i^g 
Trujlees, to be difpofed of by the Earl either by Deed inh^ntMcein 
or Will : And for want of fuch Appointment, then in Equity. 
Tnifl for the next in Remainder, and then limited the 
whole EJlate in fuch Manner, as that a third Part of a 
Moiety thereof came to the Lord Bodmyn (the Appel- 
lant's late Hujband) in Tail general, with the Rever- 
fion in Fee to the Earl and his Heirs. The Son died 
without IJfue, the Earl by his Will appoinU the Lands 
to his Countefs for fo many Years of the Term as jhe 
jhould live, and to her Executors for one Year after 
her Death, and charges the Term with feveral Annui- 
ties, fome of which remain in Being. The Refpon- 
dent's Father purchafed Part of the|e Lands from the 
Lord Bodmyn after his Marriage, and had the Term 
ajjigned to him. The Lord Bodmyn dies, the Ap- 
N pellant 
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pellant brings her Writ of Dower in C. B. the Refpon- 
dent pleads the Term for 99 Years ; and Jhe exhibits 
her Bill, praying that jhe may, after the Dijcharge of [70] 
the Earl's Incumbrances, have the Benefit of the Trujl 
as to a Third of the Profits of this Term ; and upon 
hearing the Cauje, the Lord Chancellor faw no Caufe 
to give Relief, but dijmijfed her BUI. There were 
many Particulars in the Caje, and many Proceedings 
before, both in Law and Equity; but this was the 
whole Cafe as to the general Quejlion, Whether a 
Tenant in Dower jhall have the Benefit of the TruJl 
of a Term which is ordered to attend the Inheritance, 
againjt a Purchafer after the Marriage? The Lord 
Chancellor Jeffryes had been of Opinion with the Ap- 
pellant, but the Cauje coming to be heard again, a 
DijmiJJion was decreed ; and now it was argued againjl 
Argument for the Decree on Behalf of the Appellant, that Equity 
the Appellant, jy ^^^^^^^ ^er to the Thirds of this Term ; that a 
Tenant by the Curtejy is intitled to it, and by the fame 
Reajbn a Tenant in Dower. That the Term created 
by the Settlement was to attend all the Ejlates limited 
by that Settlement, and in Trujl for fuch Perfons as 
Jhould claim under it: Which the Appellant doth 
as well as the Refpondents. That it was in Conje- 
quence to attend all the Particular EJtates carved or 
derived from the others. The Term was never in its 
Creation dejigned for this Purpofe, to prevent or protefi 
againjl Dower. That in the CaJc of Snell and Clay^ 
the Tenant in Dower had it in Chancery againjl the 
% Ver. 324. Heir at Law. And that this was the fame Cafe; A 
Purchafer with Notice of that Incumbrance of Dower, 
the Vendor being then married ; this was an EJlate of 
which the Hujband was full Owner, and received the 
whole Profits : That in Proportion, 'tis as much a 
Trujl for her, for her Thirds during Life, as it is a 
Trujl for the Refpondents for the Inheritance : She 
claims under her Hujband who had the Benefit of the 
whole Trujl. If there be a Mortgage by an Ancejlor 
upon the whole. Equity will permit her to redeem, 
paying her Proportion according to the Value of her 
Thirds for Life : And the fame Reafon holds in this 
Cafe : And there's no Precedent in Equity to the Con- 
trary. And many Precedents in Favour of Tenant in 
Dower were cited, and much Reafon well urged from 
parallel Cafes, to intitle the Lady to her Proportion of 
the Trujl of this Term. 

On 
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On the other Side 'twas jaid, that Dower is an In- Argument for 
tercjl or Right at the Common Law only : That no J^« Rcfpon- 
Title can be maintained to have Dower, but where the ^^ 
Common Law gives it : And that is only to have the 
Thirds of that which the Hujband was Jeized of: And 
if a Term were in Being, no Feme was ever let in but 
after the Determination of that Term : That this is the 
flr/l Pretence Jet up for a Dower in Equity. The 
Right is only to the Thirds of the Rent rejerved upon 
any Term : And 'tis a new Thing to aifirm, that there 
Jhall be one fort of Dower at Law, and another in 
Chancery. That 'tis, and always hath been, the com* 
mon received Opinion of Wejhmnfter^hally and of all 
Conveyancers, that a Term or Statute prevents Dower. 
That if a Purchaser can procure it, the /ame becomes 
his Defence : That this is what the Wijdom of our 
[71] Forefathers thought fit to u/e. And tho' jbme Mens 
reajbning may render it in Appearance as abjurd : Yet 
the Conjequence of an Alteration will be much more 
dangerous than the Continuance of the old Rules. 
That tho' this Lady's Cafe be unfortunate, yet the 
Multitude of Purchafers, who have bought upon full 
Conjideration, and have been advifed, and jlill con- 
ceive themfelves fafe under thb Law, will be more un- 
fortunate, if the Law be broken. Then 'twas argued, 
That there could be no Equity in this Cafe, for it mujl 
be not only from the Party Appellant, but alfo againjl 
the Refpondent, and that *tis not, becaufe he bought 
the whole : Her Portion, her Quality, and her being a 
Wife, create no Equity as to the Purchafer. 'Twould 
perhaps be prevalent againjl an Heir, but not againjl 
him. Here is no Fraud or ill Prafiife, l^c. Then if 
the Nature of the Thing be con/idered, the Demand is 
of a Right, not ari/ing by Agreement of Parties, but 
by Operation of Law. If the former. Chancery might 
perhaps conjtrue and enlarge it, fo as to fulfil the 
utmojl Intention : But here, her Title is the Marriage, 
the Seijin, and Death of the Hujband. And there 
never was a Time, when, if her Lord had died, jhe 
could have had immediate Dower ; for even the Term 
had been pleadable by an Heir of Law to a Writ of 
Dower. Now what doth give her an Equity againjl 
the Refpondent ? Her Claim is by, from and under 
her Hujband, as having a Right to a Proportion of 
what he had : That is a Right by Law. Where is the 
Equity that Jhould improve or mend this Right? 

Per- 
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Perhaps it majl be agreed. That if the Hujband had 
jofl before Marriage made a long Leaje on Purpofe to 
prevent Dower, and the Woman expefiing the Privi- 
leges which the Common Law gives to Women married 
hsui jorvived him, Equity might have interpofed. And 
yet even this was prafiifed by a Reverend Judge of 
Equity, Mr. Serjeant Maynard, who made fuch Leafe 
to his Man Bradford the Day before his lajl Marriage. 
But here is no juch AAion, 'twas an old Term created 
by the old Earl of Warwick. 

As to the Cafe of the Mortgages : The Feme in- 
titled to Dower is let in, becaufe the Perjbn who iM the 
Mor^agee hath no Interejl but to have his Money ; 
and Equity is to execute all thefe Agreements : But 
never where there is a Purchafer, or where the Interejl 
of the Mortgage is ajjigned to the Heir. Between 
herfelf and the Mortgagee, Jhe comes in Place of her 
Hujband ; and the Hujband could redeem : And Jo 
may the Wife. But againjl a Purchajer Jhe has no 
more Equity than her Hujband had : And that is none 
at all. If Jhe hath a legal Title antecedent to the 
Purchajers ; as Marriage and Seijin, where there's no 
Term jlanding out, that Jhall prevail, and Equity Jhall 
not help the Purchajer againjl her : So where the Pur- 
chajer hath a legal Title ; as by a Term precedent. Equity 
cannot relieve her. And whereas it was objefied. That 
there was noCafe adjudged in Chancery z^xn^ the Appel- 
lant's Pretence ; the Anjwer is plain. The Common Law 
is againjl it ; and if no Precedent in Equity, the Com- 
mon Law ought to Jland. 'Tis nothing but Precedent 
that conjecrates Half the Decrees in Equity : And no Vn2\ 
Man will Jay, that ever any Woman was endowed in 
Equity of a Trujl EJlate. If a Man hath a Term for 
Ten thou/and Years, and be entirely and properly 
Owner of it ; tho' the Jame be equal in Value to a Fee- 
Jimple, for the Reverjion after it is worth little or 
nothing; yet no Dower can be claimed in Equity. 
Nay, If the Hujband be feized together with another 
Perjbn, and not /ole /eized, yet no Dower, even in 
Chancery can be claimed againjl the Survivor. So that 
Equity doth not exceed the Rules of Law in advancing 
the Right of Dower. 'Tis true, unle/s Fraud be in 
the Caje, (according to the Cafe of Najb and Prefion 
in Cro. Car. 190, 191.) Relief in Equity Jhall not be 
given againjl a legal Title to Dower : Yet 'tis as 
True, that where the Law doth not give Dower, 

Equity 
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Equity wiU not, unlefs there be Fraud and Covin ufed 
to prevent it ; and then common Rea/on enjoins a 
Court of Confcience to Relieve. If any Allowance 
had been in the Purchaje, upon Con/ideration of the 
Title to Dower, the fame would have been a very ma- 
terial Argument; but in this Caje there was none: 
And therefore 'twas prayed that the DijmijQion might Decree of 
be affirmed, and it was [0. ^^^^ 
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WRIT of Error to reverfe a Judgment given in whether 
the Court of Exchequer^ and affirmed upon a Oudiwry on 
Writ of Error in the Council Chamber before the " t"!/^* 
Chancellor, with the AJJijlance of the two Chief J uf- fen-'dtoa 
tices. The Cafe upon the Record was only this ; One Jodgment not 
JlUn outlaws one Ckrk in Debt on a Bond in Mch. "''"^'^• 
1690. on the feventh of Jan. 1690. by Virtue of a 
fpecial Capias utlagatunij and Inquijition thereupon, 
jeizes CUrk*% Lands into their Majesties Hand. In 
Hillary Term following the Outlawry and Inquijition 
are certified into the Exchequer^ and Jllen obtains a 
Leaje under a Rent In Mich. 1692. Baden comes 
and pleads that in Mich. 4 Jac. 2. he recovered a 
Judgment againjl Clerk for 1080/. that in Trinity 
Term 1 691 he took out an Elegit j and had a Moiety 
of the Lands extended, and therefore prays that an 
Amaveas manus may be awarded. Mr. Attorney re- 
plies. That the Lands were feized by Virtue of the 
Outlawry and Inquijition long before the Elegit was 
fued, and therefore, 6fr. Baden demurs, and Judgment 
for die King. 

It was argued on Behalf of the Plaintiff in the Writ Argument for 
of Error, that this Judgment was Erroneous, for that Waindffin 
there's a vajl Difference between an Outlawry in a oiffmnce 
Civil and one in a Criminal Procefs : That in a Civil between 
AAion, 'tis only a Civil Procefs for the Benefit of the 
Party ; and 5 Edw. 3. cap. 12. the King cannot pardon 
an Outlawry at the Suit of a private Perfon. That 

P - 'tis only to help one Subjefi to his Debt from another. 

I73j That the King hath no Advantage by it, and fo no 

Need 
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Need of a Preference by Reafon of the Preromtive. 

Outlawry in That at Common Law no Man could be outlawed. 

c ^*^^Ac- ^^^ "^^ *' ** parely given for the Sake of the Plain- 
""^ ^ ti£F; that the common Prafiije is to make a Leafe, or 
grant a Privy Seal to the Party. That by this Out- 
hwry the King hath no Interejl in the Land ; he can- 
not cut down the Trees, 9 H, 6. 20. that he cannot 
Plow or Sow ; but only collefi and receive the Profits 
which arije out of the Land. Bro. tit Outlawry 36. 
tit. Patents 3. that the King hath not the PoJfeJOion of 
the Land, which jhews it not to be a Forfeiture to the 
King, but it remains the Party's, jlill, in refpefi of 
Ownerjhip, he may make a Feoilment, 21 Hen, 7. 7. 
2 Inji. 675. Hob. 122. by the Judgment the Lands 
were bound, tho' the Title was not compleat, till the 
Elegit was Jfued out ; a Monjirans de droit or Petition 
did lie, and now the fame Matter may be pleaded. 
'Twas further argued. That great Mijchief mujl fol- 
low, if an Outlawry upon Civil Procejs may defeat a 
Judgment. That Judgments with Releaje of Errors 
are taken and u/ed as common Securities. That this is 
mojl plainly a Device to avoid them. That this can 
be no Security, if an Elegit may not be fued, but pre- 
vented by the Party himjelf : For here it is his own 
Default, not to avoid this Outlawry by Appearance. 
That no Afi of the Debtor could alter the Security, 
and there's no Reafon why his Neglefi Jhould. That 
this Contejl is between Baden and AUen^ and not be- 
tween Baden and the King. AIM% Suit was but jujl 
begun, and this is merelj^ upon his Suit. If the Perfon 
had been taken upon this Capias^ he had been the 
Plaintiff's Prifoner ; and if he Efcapes the Plaintiff 
had an A£Uon for it, Yelv, 19. and the fuppofed For- 
feiture is only for his Interejl. 3 Cro. 909. And by 
this PraSife the King's Prerogative is to ajQRJl one 
Subjedi to deceive another. By the Law a Juci^;ment 
is preferable to a Bond, and binds the Land, which a 
Bond doth not till Judgment upon it Now here the 
firjl is to be po/lponed, by Reajbn of the King's fup- 
pofed Prerogative, which is only a Right in the King, 
for the Ufe of the Party to have the Profits. 2 Rolt% 
Abridg. 808. Vide Stamford 57. l InJi. 30. W Hardres 
lOi, 176. I /«/?. 202. Latch 43. That the Elegit 
hath Relation to the Judgment, and fo becomes Prior 
to the King's Title ; like the Relation of a Bargain 
and Sale to an Inrollment. And as a jlrong Argu- 
ment 
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mcnt for it, the Words in the Writ of Elegit were 
repeated and enforced, quo die ytuT reddif fuit^ which 
Jhewed a Relation to that Day ; and conjequently did 
aifefi the Lands at a Time when the King had no 
Interejl in it. 

On the other Side it was argaed with the Judgment^ Argument for 
That this was the common PraSife of the Court of ^l^"**"' "* 
Exchequer in this Caje ; that the Coar/e of a Court is "^'* 
the Law of that Court, and to be taken Notice of by 
all other Courts ; that *tis Time out of Mind, and 
conjequently of equal Duration with the Common Law, 
and always deemed to be Parcel thereof That the 
Records and Experience of the ancient Clerks were 
both concurring to prove it the common Ufage in the 
Exchequer, That when Lands are feized into the 
King's Hands by Virtue of an Outlawry and Inquiji- 
[74] tion, it was never known that the King's Hands were FromtheCourfe 
removed by Force of an Elegit Jued afterwards, tho* of ^e Court of 
upon a Judgment precedent. That it hath been their ^***^**'* 
conjlant PraSiJc to continue the Pernancy of the Profits 
in the King, notwithjlanding fuch Elegit. That 'twould 
be of dangerous Conjequence to alter the fame by a 
new Opinion. That 'tis not fo very material, whether 
this PradUJe be more reafonable than another, but whe- 
ther it be certain and known. For if it be /o, 'tis 
much better to have it continued than changed, becauje 
of the Confujion which mujt follow, by Jhakins the 
Righu and PoJJeJJions enjoyed under the former Prac- 
tije. That 'tis not in many Cajes jb confiderable what 
the Rule is, as that it be fixed and underjlood ; and 
therefore no Reafon to alter it, or at leajl not without 
the Aid of the Legijlature ; for by the fame Colour 
that fome Judges of Parts and Sagacity jhall think fit 
to fwerve from their Predecejfors, others of lefs Ca- 
padty may pretend to do the fame, and fo nothing but 
Uncertainty would enfue. 

But bejides, this is not merely a Courfe of the Court, Judgment 
'ds alfo agreeable to the Rule and Reafon of the ^'iT''- 
Laws. Baien hath no Interejl in the Land 'till he fues 
his Elegit; whereas the King's Title to the Land was 
compleat by the Outlawry and Inquijition, which was 
Prior to the Elegit; and a Judgment of itfelf doth not 
affed the Land, till Elefiion made. A Judgment at 
Law is only an Award of the Court ajcertaining of the 
Debt, and declaring that the Plaintiff jhall recover. In 
itjelf it doth no more aifefi the Land than a Bond. 

'Tis 
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'TU true, when the Suit is ended by a Judgment, the 
Party may rejbrt to an Elegit for his Execution, if he 
thinks fit, and can find any Thing /ubjefi thereto. At 
the Common Law, before the Statute of Wejiminft. 2. 
cap. 18. a SttbJeS, upon his Judgment for Debt or 
Damages, could not have Execution by taking away 
the PoJJeJIion of his Adversary's Land, becauje that 
would hinder the Man's following of Hujbandry and 
Tillage, which then was reckoned benefidal to the 
Publick : So is 2 Inji. 394. and Sir William Herberft 
Caje, 3 Rep. 11, 12. nothing but a Levari or Fieri 
facias. Then by the Statute, ^r/ in Ele£tione illius^ and 
Coke in his Comment on tho/e Words, faith, After the 
Suing of an Elegit^ he can't have a Capias : So that by 
him, the Suing out of the Writ is the Determining of 
his Elefiion. 2 Inji. 305. Fo/fer and Jackfin*% Cafe. 
Hoh. 57. Even the Elegit itfelf doth not (when fued 
out) immediately touch die Lands ; for if the Chattels 
be fuffident to pay the Debt, and it ^o appears to the 
Sheriif, that thereby he may fatisfy the PlaintiflPs De- 
mand, then he oudit not to extend the Land ; and this 
appears by the Frame of the Writ, as 'tis in the 
Regifter 299. 2 Injl. 395. which Jhews that no Title 
can be acquired to the Land, tiU the fame be Ex- 
tended. 
Relation t Tic- The Elegit cannot by Law have Relation to the 
^^' Time of the Judgment, fo as to avoid the King's 

Title; for Relation is only a Piaion; and PiSion 
Jhall never bind or prejudice the King in his Right, 
much lefs in his Prerogative; and no Cafe can be 
jhewn, where a Relation Jhall conclude the King : nor [75 j 
is it any Objefiion, That this is a Prerogative for the 
Benefit of a Subjefi; for in Truth all the Prerogatives 
are for the Advantage and Good of the People, or elfe 
they ought not to ^ allowed by the Law. Bejides 
Prafiife and Reafon, there's exprejs Authority in our 
Books for it ; as the Cafe of Maflers verfus Sir Her-- 
bert fVhitfield 1657. Hardres io6. And if there were 
no Book for it, the Prafiife is enough ; for the Printing 
of a Cafe doth not alter or Change the Nature of it : 
'Tis as much Authority if it be not publijhed, as when 
it is fo. Majiers recovered a Judgment againjl Sir 
Herbert WhitHeld^ and after the Judgment Sir Herbert 
was outlawed at another Man's Suit, and his Lands 
feixed into the Protefior's Hands, and afterwards 

Maf^ 
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Ma/ters took oat an Elegit ; and the whole Court was 
of Opinion, that the Lands being jeized into the Pro- 
tefior's Hands before the EUgit was jiied out, there 
could not be an j/moveas manus awarded, altho' the 
Judgment was pHor to the Outlawry. This is the 
pune with the Caje at Bar. And tho' it may be jur- 
mijed. That this was an Opinion vented in Evil Times, 
yet 'tis well known, that excepting their Criminal Pro- ' 
ceedings in thoje Times, the Law flouripied, and the 
Judges were Men of Learning, as Mr. JuJUce Twifden 
hath often affirmed upon the Bench. "Twas further 
urged. That Prerogative was to be favoured; that 
'twas a Part of the Law, 2 Inft. 296. efpecially when 
'twas ujed, as in this CaJe, to help an honejl Man to 
his Debt. That confejpng of Judgments was oftener 
prafiijed by Fraud to cover Mens Ejlates, than Out- 
lawries were to defeat Jujl Judgments. That if this 
Judgment was Jujl and honejl, twas his own Default 
not to fue an Elegit immediately. Then were cited 
many Cajes to prove the King's Prerogative, as Fleet- 
wood % Cafe, 8 kep. 171. Tork and Athen'% C^e, Lane*s 
Rep. 20. Hob. 115. 2 RolTs Ahridg. 158. Stevenfon'% 
Caje, I Cro. 389, 390. 'Twas argued that nothing 
could be inferred from Tanfiel£% Opinion in 2 RolFi 
Abridg. 159. which is alfo in Lane^s Rep. 65. for there 
the Debt was not a Debt to the King, till after the 
Death of the Tejlator \ but here is a Forfeiture to the 
Kii^ before the Elegit fued. And admitting that the 
King hath only the Pernancy of the Proflu, yet while 
he luith fo, no other Perjbn can intermeddle ; for the 
King is intitled to all the Proflu, even to a Prefent- 
ment to a Church, which was void before the Out* 
lawiy. As is Beverfy'% Cafe, I Leon. 63. 2 Rolfs 
Ahridg. 807, and OlanJf% Cafe, 5 Rep. 116. And 
Proce^ of Outlawry is to be favoured and encouraged, 
as 'tis a Means for the Recovery of Jujl Debts ; and 
the EffeSs of them, by Forfeiture to the King, ought 
to be favoured as a Prerogative, wherewith the King is 
intrujled to that Purpofe. 'Tis a Penalty or Judg- 
ment upon him to be put Extra Legem^ becaufe he 
contemns the Law, and will not obey it ; ^o that as to 
him, 'tis the greatejl Jujlice in the World, that he 
jhould not enjoy any Benefit of his Ejlate by Virtue of 
the Law, during the Time that he defpifes it And as 
to Baden^ 'twas his own Default that he did not extend 

O jboner. 
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jboner. He trojled the Party longer than he jhonld, 
and for that he may thank himfeltT Wherefore upon 

Judgment the whole 'twas prayed that the Judgment jhould be 

affirmed. affirmed ; and it was affirmed. 
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Hall & aP Executors ofTho. Thynne vcrfus [76] 
Jane Potter Adminijlratrix of 
George Potter. 

APPEAL from a Decree of DijmiJJion in the Court 
of Chancery, The Cafe was thus ; That Thomas 
Thynne^ Ejq; having Intentions to make his AddrejQIes 
to the Lady OgU^ gave a Bond of 1000/. Penalty to the 
Refpondent's Hujband to pay 500/. in ten Days after 
his Marriage with the Lady Ogle; the Respondent 
ajjijled in promoting the jaid Marriage, which after- 
wards took EfFe3 ; foon after the (aid Thynne was bar- 
baroujly murdered and about Jix Years after Mr. Potter 
brought an ASion upon this Bond againjl the Appel- 
lants, as Executors of Mr. Thynne^ and proving the 
Marriage recovered a VerdiS for the 1000/. There- 
upon the Appellants preferred their Bill in Chancery to 
be relieved againjl this Bond, as given upon an unlawful 
Conjideration. The Defendants by their Anjwer ac- 
knowledge the Promotion of that Marriage to be the 
Reafon of giving the Bond. Upon hearing the Cauje 
at the Rolls J the Court decreed the Bond to be delivered 
up, and SatisfaSion to be acknowledged upon the Judg- 
ment. The Refpondent petitioned the Lord ICeeper 
for a Re-hearing ; and the fame being re-heard accord- 
ingly, his Lordjhip was pleajed to Reverje that Decree, 
and ordered the Refpondents to pay Principal, Interejl 
and Cojls, or elfe the Bill to Jland difmij^ed with Cojls. 
And it was argued on Behalf of the Appellants, 
That this Bond ought in Equity to be jet a/ide : For 
that even at the Common Law, Bonds founded upon 
unlawful Con/iderations appearing in the Condition were 
void : That in many Injlances, Bonds and Contrafis 
that are good at Law, and cannot be avoided there, are 
cancelled in Equity. That jtich Bonds to Match-maJcers 
and Procurers of Marriage are of dangerous Conjequence, 

and 
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and tend to the Betraying, and oftentimes to the Ruin 
of Perjbns of Quality and Fortune. And if the Ufe of 
Juch Securities and Contrafis be allowed and counte- 
nanced, the fame may prove the Occajion of many un- 
happy Marriages, to the Prejudice and Dijcomfort of 
the bejl of Families. That the Con/ideration of fuch 
Bonds and Securities have always been dijcountenanced, 
and Relief in Equity given againjl them, even jb long 
jince as the Loid Coventrf^ Time, and lon^ before. 
And particularly in the Cafe of Arundel and IreviSian; 
between whom on the Fourth 6f February ^ 1 1 Car. i. was 
an Order made in thefe or the like Words : Upon the 
Hearing and Debating of the Matter this prefent Day 1 Chanc Rep. 
in the Prejence of the Counfel Learned^ on both Sides^for *7. 
and touching the Bond or Bill of ioo\. againjl which the 
Plaintiff by his Bill prayeth ReEef: It appeared that 
the faid Bill was originally entered into by the Plaintiff 
unto the Defendant for the Payment of ioo\, formerly pro- 
L77j mifed unto the faid Defendant by the Plaintiff, for the 
^eQing of a marriage between the Plaintiff and Eliza- 
beth his now IVife^ which the faid Defendant procured 
accordingly^ as his Counfel alledged. But this Court utterly 
dijliking the Conjideration whereupon the faid Bill was 
gsveHj the fame being of dangerous Confequence in Prece- 
dent J upon reading three fever a I Precedents^ wherein this 
Court hath relieved others in like Cafes^ ogainji Bonds of 
that Nature^ thought not fit to give any Countenance unto 
Specialties entered into upon fuch Contra ^s : It is there- 
fore ordered and decreedyThat thefaid Defendant Jhall bring 
the faid Bill into this Courts to be delivered up to the Plain- 
tiff to be cancelled. Then 'twas further urged. That the 
Appellants had once a Decree at the Rolls to be relieved 
againjl the Bond in QuejUon, upon Conjideration of the 
faid Precedent in the Time of the faid Lord Coventry and 
others, and of the Mifchiefs and Inconveniences likely 
to arije by fuch Prafiifes, which increaje in the prefent 
Age more than in the Times when Relief was given 
againjl fuch Bonds : And therefore 'twas prayed that 
tl^ Decree might be Reverfed. 

On the other Side it was urged. That the Conjider- Argument for 
ation of this Bond was lawful. That the AJJijling and 5^*^*^^°°' 
Promoting of a Marriage at the Parties Requejl, was 
a good Conjideration at Law in all Times to maintain 
a Promije for Pajrment of Money. That this Bond 
was Voluntary, and the Party who was Obligor was of 

Age 
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Age and found Memory. That here was no Fraud or 
Deceit in procuring it. That Chancery was not to 
relieve againjl voluntary A3s. That here was a great 
Fortune to be acquired to the Appellant's Tejlator by - 
the Match. That here was AjQiJlance given. That 
the Perjbns were both of great Quality and EJlate, and 
no Impojition or Deceit on either jide in the Marriage. 
That it might be proper to relieve againjl fuch Secu- 
rities, where ill Conjequences did enjue ; yet here being 
none, and the thing Lawful, and the Bond good at 
Law, the fame ought to jland : That here are no 
Children Purchafers or Creditors to be defeated ; there 
are Ajjets fuiRcient to pay all ; and confequently there 
can be no Injujlice in allowing this Bond to remain in 
force. That it was the EzpeSation of the Refpondent, 
without which /he would not have given her Service in 
this Matter. And that it was the full Meaning of the 
Appellant's Tejlator to pay this Money, in cafe the 
Marriage took effefi. That there was a vajl Differ- 
ence between Supporting and Vacating a Contrafi in 
Chancery. That tho' Equity perhaps would not ajjifl 
and help a Security upon fuch a Confideration, if it were 
defective at Law ; yet where it was good at Law, and 
no Cheat or Impojition upon the Party, but he meant 
(as he had undertaken) to pay this Money, and was not 
deceived in his ExpeSation as to the Succefs of the 
Refpondent's Endeavours, 'twould be hard in Equity 
to damn Juch a Security, and therefore it was prayed 
that the Decree Jhould be ailirmed. 

Reply. It was replied. That Marriages ought to be procured [78] 

and promoted by the Mediation of Friends and Rela- 
tions, and not of Hirelings. That the not vacating fuch 
Bonds, when quejlioned in a Court of Equity, would be 
of Evil Example to Executors, Trujlees, Guardians, 
Servants, and other People having the Care of Children. 

Decree re- And therefore it was prayed that the Decree might be 

vericd. reverfed ; and it was reverfed accordingly. 
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T^he Society of the Governor and AJfiJlants^ 
London, of the new Plantation ^Ulfter 
in the Kingdom ^Ireland, verfus William 
Lord Bifliop g/'Derry. 

APPEAL from a Judgment by the Lords Spiritaal Dependency or 
and Temporal odrelandin Parliament alfembledy ^f^-^j^ 
upon the BIjhop's Petition and Appeal to their Lord- ^f^^ Houfe 
jhips from an Order in the Chancery^ touching certain of Lordt. 
Lands in the County and Liberties of London Derry, ^'^'J^ 
It fets forth, among/l other Things, (after a Recital of ^eof thU 
the Proceedings in Chancery and the Merits of the Cafe is further 
Caufe) that the Appellants were advifcd, that no Appeal ^^^ ^y 
lies to the Honje of Lords in Ireland from the Court of j. 
Chancery there: But that all Appeals from thence 
ought to be immediately to their Lordjhips here, the 
Supreme Judicature as well for Matters arijing in Ire^ 
land as in this Kingdom. And therefore in the Con- 
dujion prays that an Order might be made for the faid 
Bijhop to appear, and put in his Anjwer thereto, that 
the Matter might be heard before their Lordjhips here, 
when it jhould be thought fit; and that the Peti- 
tioners might receive fuch Relief as Jhould be agreeable 
to their Lordjhips great Wijdom and Jujlice, (sTr. 

Upon prejenting this Appeal to the Lords here, the 
Houje appointed Lords Committees to conjider the pro- 
per Method of Appealing from the Decrees made in the 
Court of Chancery in Ireland^ and to report, l^c. Then 
purfuant to an Order made by the Lords Committees, 
and a Letter Jent to the Lords Jujlices of Ireland^ by 
Order of the Houje of Lords here, jbme Precedents or 
Cajes from Ireland relating to the Method of Appeal- 
ing from the Chancery there, were brought before the 
faid Committee, and reported to the Houje; where- 
upon the Houje Ordered that both Parties might have 
Copies of the fame. 

Then the Society took Copies, and preferred a Jhort 
Petition to the Houje, letting forth the faid Matter, and 
that they were ready by their Counfel to offer feveral 

Things 
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Things, in order to their Lordjhip's Receiving and Pro- 
ceeding upon their faid Appeal : Whereupon a Day [^g] 
was appointed for the hearing of Counjel on both Sides, 
with Regard to Jurifdifiion. 
Argument for And it was accordingly argued on Behalf of the Jaid 
AppeUantB. Society, that the Judgments in Ireland^ whether in Law 
or Equity, were not to be iinally Determined there. 
That Inland was dependant upon England. 'Twas 
urged to prove it, that our Money was to be Current 
there. That our Laws did oblige them; that they 
were governed fecundum legis bf confuetudines Angli- 
canas. Davis 21. in which Book 24. that the Eafter- 
lings in England^ who firjl made the Money of this 
Standard, (and from whofe Name comes that of Ster-- 
lingy) were the flrjl Founders of the four Principal 
Cities of Ireland^ Dublin^ iVaUrford^ Cork^ and Zim- 
rick^ and the other Maritime Vills in that Country ; 
and were the fole Maintainers of Trafflck and Com- 
merce there, which were all utterly neglefied by the 
Irijh. 

Thefe Cities and Vills were under the ProteSion of 
King Edgar and Edward the ConfejQfor, before the 
Norman Conquejl; and theje Eajierlings in Ancient 
Record are called Oftmanni : And therefore when H. 
2. upon the firjl Conquejl, after their Apojlacy, thought 
fit to People thoje Cities and Vills with Englifl> Colo- 
nies drawn from Exeter^ Bri/lol and Chejier^ l^c. he 
ajjigned to them a certain Proportion of Land, next 
adjoining to each of thoJe Cities : Which Portion, is 
called in the Records in Ancient Time, Cantreda 
Ojhnannorum. Davis 25. Jays further that Ireland is 
a Member o( England^ (^ Inhabitantes ibidem legibus 
Anglia fubjiciuntur V utuntiir. 

In the Statute of Faculties, 28 Hen. 8. cap. 19. 'tis 
mentioned to be the King's Land of Irelandy and that 
this the King's Land of Ireland' {% a Member Ap- 
pendant, and rightfully belonging to the Imperial 
Crown of the Realm of England^ and united to the 
fame. And in the 33 H. 8. cap. i. by which the Stile 
and Title of King of Ireland was given to //. 8. his 
Heirs and Succejfors, 'tis further Enafied, that the 
King Jhall enjoy this Stile and Title, and all other 
Royal Preeminences, Prerogatives and Dignities, as 
united and annexed to the Imperial Crown ol England. 

Nay, it may be compared to a County Palatine, 
created by the King of England; for Davis 62. /peak- 
ing 
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ing of that, he fays, that a County Palatine hath in it 
Jjira regalia^ which con/ijb in Royal JurijUifiion and 
Royal Seignory. By the firjl, it hath all iu High 
Courts and Officers of Jujlice which the King hath ; 
and by the latter, it hath Royal Services and Royal 
Ejcheats, as the King hath : And therefore in fome 
Rejpefis, 'tis Jeparated and disjoined from the Crown^ 
as is Plow. 215. yet 'tb fubordinate and dependant. 
Though it be jaid, that breve Dom* Regis non Currit 
there, yet the Writ of Error, which b the dernier 
Rejbrt, and in like Manner an Appeal, is excepted out 
of their Charters. So is Dyer 321. and 345. 34 H. 6. 
42. and it would be excepted, if it were not ^0 ez- 
prejQfed. For to have the ultimate Judgment, is that 
which the King cannot grant ; for Juch Grant would (if 
[80] allowed) alter the fundamental ConjUtution of the 
Realm. So, in Ireland^ which is a Realm of it Jelf, as 
ConjijUng of many Counties, Erroneous Judgments 
given in the chief Place there jhall be reverjed in the 
King's Bench in England, Davis quotes BraSlon^ lib. 
3. tif CormC^ cap, 8. that Comites Palatini habent rega^ 
lem jurifdiaionem in omnibus^ Saho Dominio Regi ficut 
principi; ^o that by his Opinion, they are much the 
jame : And no Man will deny, but that in all Proceed- 
ings in Law or Equity, the lajl Rejbrt b to the Parlia- 
ment o( England. There it b that the King's Jupreme 
Authority is exercijcd. 

It mujl not be jaid to be a conquered Country, for 
the Earl of StrafforJP% fake, though Coke and Vaugban 
have affirmed it jb : But it may be called a Plantation 
or Colony, dependant upon England^ and to many 
Purpojes Parcel of it. This hath not only the Jame 
Per^ for their King, but 'tis under the Crown and 
Government of England : There mujl be in all theje 
Ca/es a Superiority or Superintendency over inferior 
Dominions, for otherwije, (as Vaugban puts it, 401.) 
the Law appointed or permitted to fuch Places might 
be in/en/ibly changed within itjelf, without the Ajjent 
of the Dominion Superiour. And, 2. Judgments or 
Decrees might be there made or given to the Disad- 
vantage or of lejQfening that Superiority : Which can- 
not be reajbnable ; or to make the Superiority to be 
only in the King, not in the Crown of England^ (as 
King Jac. i. would have it, and conjulted Selden upon 
the Point.) 

Now, though the Writ of Error be only mentioned, 

yet 
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yet the fame Reafon holds to both. And the trae 
Caoje, why we have not ]b many ancient Precedents 
of Equity Cajes as of Law ones, is, for that in ancient 
Time the Equity Courts were not fo high, meddled 
with few Matters, and in a Summary way : But jince 
their Authority is jb advanced, and their Jurijdifiion 
Jo enlarged, that mojl Quejlions of Property are be- 
come determinable there, and almojl every Suit begins 
or Ends with them, to the entire Subver/ion of the old 
Common Law ; it is and mujl now be reajbnable to 
have the Examination of their final Sentences in the 
Parliament of England as well as of the other. 

Suppoje Non-rejidence in Ireland ^ov\A be pretended 
a Forfeiture of the EJlate to the next Remainder Man 
or to the King : Can it be Jafe for to intrujl them with 
a condu/ive Opinion in this Matter? When Calais 
was in our Hands, Writs of Error lay thither, 21 Hen. 
7. foL 3. As to the Pretence, that the Orders of this 
Hou/e cannot be executed there ; 'tis very vain : For 
if the King's Bench Command their Judgments to be 
executed dicre, this Houje may order theirs ; and In 
like Manner as they do to the Chancery here. 

In 15 Rich. 2. Numb. 17. in the Abbot of St. 
Of%thi% Caje, the Lords here made an Order, and 
charged the Lord Chancellor that he fee it performed ; 
and this hath been conjlant Prafiije. 

It hath been imagined. That the Jurifdifiion of this [81] 
Houje in Matters of this Kind, is Dated from the 21 
fac. I. as to the Proceedings in Chancery: But that is 
not now to be difputed ; for the Commons in Parlia- 
ment AjQembled did agree it to be the Right of this 
Houje, in the Caje of Skinner and the Eaft-India 
Company. And in the Book about it, juppofed to be 
written by that Noble Lord, the Lord nollisy 105. 'tis 
jaid, that where the King's Sovereignty doth not reach, 
the JurifdiSion of this Houje cannot ; the contrary is 
implied, that where the King of EnglamTt Sovereignty 
doth extend, the Jurijdifiion of this Houje doth fo too. 
And no Man will afRrm, That Ireland is out of or 
beyond the Limits of the Sovereignty of the Englijb 
Crown. And as to the Exercife of this Judicature by 
the Lords here, nothing can be jlronger for it, than the 
I i7. 4. Numb. 79. €0 'tis in the Record, though in 
Cotton* s Abridge 'tis 8o. the Commons declare that all 
Judgments Appertain to the King and Lords, and not 
to them ; Skinf^er*% Cafe, 199, 200. 4 /«/?. 349, 353, 
354- It 
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It was farther argued. That Protefiion commands a 
dae Subjefiiony and that theje People who injijled upon 
this Independency, had forgot the Englijh Treajure 
and Blood, which had been fpent for their Preferva- 
tion. 

That they are Part of England and fabJeS to its 
Laws, appears from the common Caje of an Incum- 
bency here, being made void by Acceptance of a 
Bijhoprick in that Colony. Bejides, that in Ancient 
Time the Arch-Bifhop of Canterbury was Primate of 
Ireland^ and had the Confirmation and Conjecration of 
Bijhops there. Camden* s Brit pag. 735. and 765. 4 
Inj9. 360. then 'twas urged that the Quejiion now was, 
Aether it were a Dominion inferiour, or equal to and 
independent upon the Realm of England. That the 
conJUnt Prafiije had been for the Lords here to 
examine the Decrees in their Court of Chancery, That 
the Refujing of this Appeal would jhake all thoje 
Cajes thus determined. That every Appeal here from 
their Equity Sentences, (which have been very many) 
was an Argument againjl the Order of their Lords, and 
for the Receiving of this Appeal here. That this 
Thing hath been acknowledged, even by the Rebels 
there : For in Sir John TempU'% Hijlory of the firjl 
Progrefs of the Irijh Rebellion, written 1641. pag. 
141. amongjl the feveral Propo/itions made by the 
Irtfb (then in a general Rebellion) theJe two are men- 
tioned« 

1. That by Jeveral Afis of Parliament to be refpec- 
tively pajfed in England and Ireland^ it jhould be de- 
dared, that the Parliament of Ireland had no Subordi- 
nation to the Parliament of England^ but jhould have 
jupreme Jurijdifiion in that Kingdom, as Abfolute as 
the Parliament of England htrt hath. 

2. That the Afi of 10 Hen. 7. called Poyning'% Afi, 
and all other Afis expounding or explaining that Law, 
jhould be Repealed ; both which with their other dan- 
gerous Proportions were JujUy rejefied. However, it 
jhews their Opinion, that at that Time the Law was, 

[82] or was taken and deemed to be, againjl them in this 
Point. And there is as much Reajon for keeping the 
final Judicature here, as there is for maintaining the 
Superiority and Obligatory Power over them in the 
L^jlature. 

nTwas farther urged. That the With-holding the 
Iriflf Loids from having the like Jurifdifiion in their 

p Par- 
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Parliament as the Lords in England have, in Judging 
upon Appeals and Writs of Error, was abjblately 
neccjfary for the Prejcrving of the PoJQfeJJions of the 
Englijb in Ireland. For thoje of that Country mujl be 
fuppojed to incline to their own Interejl, and cannot be 
/iippojed jb much inclined to love and affefi the Eng^ 
lift) amongjl them : And that this Power of Juicing 
here is co-eval with the very Conjlitution of the Go* 
vemment. 

'Twas farther urged. That their Precedents returned 
did not concern the Point in Quejlion, except the two 
or three Cajes in 1661 and 1662. and two Appeals 
lately in 1695. that their Cafe of the Prior of Lauthony 
in 8 H. 6. Prynni*% Animadverjions 313, 314. was 
againjl them : The Prior having removed a Judgment 
in the King's Bench in Ireland into the Parliament 
there, which affirmed it, did bring a Writ of Error in 
the King's Bench in England, and they refujedto 
meddle with it : The Reajon was, becaufe the Writ of 
Error before the Lords there did not lie, and that it 
ought to have come hither immediately. And all the 
rejl of their Quotations in their Printed Cafe either 
prove nothing at all, or too much. For they are againjl 
the Allowance of Writs of Error in the King's Bench in 
England, and againjl the Legijlature of England's 
being able to oblige the People of Ireland: Both which 
have been approved by conjlant Prafiije. And there- 
fore it was prayed, that the Appeal here might be al- 
lowed, and the Order of the Irijb Lords might be 
vacated. 

Argnment for On the Other Side it was argued from i In^. 141. 

dieRefpon- Prynne's Animadverfions 286. and 4 /«/?. I2. that 
^^ their Parliaments had the fame Authority there in refpeS 

of making Laws for that Country, as the Parliaments 
have for England. That they have ever Jince 10 Hen. 
7. re-enafied there fuch fubfequent A&% of England, 
as they thought good for them. And that they had 
the like Power of Appeals, Writs of Error and Im- 
peachments, (fff • and that the Cognizance of fuch Ap- 
peals in England would produce great Inconveniendes, 
by making poor People to attend here ; whereas they 
might with lefs Trouble and Expence have Jujlice at 
home. That this did agree with the Reajbns of that 
Ancient Statute, 4 In/t 356. that Perjbns having 
Ejlates in Ireland jhould rejide in that Kingdom, elje 

Half 



verfus William Lord Bi/hop of Derry. 107 



Half of their EJlatcs jhould go to maintain the Forts 
there. That this Prgflifc of receiving Appeals here 
would be Vexatious to the People of that Place ; And 
that no Court could have Jurifdifiion but by Grant or 
Pre/cription : And that there could be no Pretence for 
either in this Place. 



[83] Then was it ordered in tbefe or the like Words : 

fVhereas a Petition and Appeal was offered to the 
Houfe the — Day of — lajl^ from the Society of the 
Governor and AJRftants London of the new Plantation 
in Uljler in the Kingdom ^Ireland, againft a Judgment 
given by the Lords Spiritual and Temporal of Ireland in 
Parliament there AJfemhled^ on the — Day of — lajl^ 
upon the Petition and Appeal of William Lord Bijhop of 
Derry againji the Decree or Orders made in the fatd 
Caufe in the Court of Chancery there : Whereupon a 
Committee was appointed to conftder of the proper Method 
of Appealing from Decrees made in the Court of Chan- 
cery in Ireland ; and that purfuant to the Orders of the 
fatd Committee^ and a Letter fent to the Lords fuftices 
of Ireland, by Order of this Houfe^ feveral Precedents 
have been tranfmitted to this Houfe by the faid Lord 
Jufiices^ Copies whereo^ were ordered to be delivered to 
either fide : After Hearing Counfel upon the Petition of 
the faid Society of London, prefented to this Houfe^ 
praying that they might be heard as to the JurifdiSlion of 
the Houfe of Lords in Ireland, in receiving and judging 
Appeals from the Chancery there^ as alfo Counfel for the 
Btjbop of Derry ; after due Conjideration of the Prece^ 
dents ^ and of what was offered by Counfel thereupon; it is 
ordered and adjudged by the Lords Spiritual and Temporal 
in Parliament Ajfembled^ That the faid Appeal of the 
Bijhop of Derry to the Houfe of Lords in Ireland, from 
the Decree or Orders of the Court of Chancery there 
made in the Caufe j wherein the faid Bijhop of Yytrxy was 
Plaintiffs and the faid Society of the Governor and 
Affijlants London of the new Plantation in Uljler in 
Ireland were Defendants^ was coram non Judice, and 
that all the Proceedings thereupon are null and void^ and 
that the Court of Chancery in Ireland ought to proceed in 
the faid Caufe^ as ifnofuch Appeal had been made to the 

Houfe 
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Judgment for . Houft of Lords then ; and if either of the faid Parties 
the Appellantt. ^ find themfehes Agrieved by the faid Decree or Orders 
of the Chancery of Ireland, they are at Kberty to purfui 
their proper Remedy by way of Appeal to this Houjfe. 



Sir Cafar Wood^ alias Cranmer^ verfus 
Duke of Southampton. 



I Ver. 338. 
Conftrodion of 
a conditional 
Limitation 
upon a Mar^ 
riagey &c. 



APPEAL from a Decree in Chancery; the Cafe 
was thus; Sir Henry Wood^ the Appellant's 
Uncle, makes a Settlement in Conjideration of a Mar- 
riage to be had between his Daughter Mary and the 
Duke, Wr. to the UJcs following, /./, in Trujl to re- 
ceive and pay out of the Profiu 450/. a Year to the 
Lady Cheftery for the Education and Maintenance of 
his Daughter, till twelve Years of Age ; then 550 /. a 
Year till Marriage, or Jeventeen Years of Age, uriiich [84] 
Jhould iirjl happen : And in Trujl to pay the Rejidue 
of the Proiiu to the Duke after Marriage, he iirjl 
giving Security to the faid Trujlees to provide Portions 
and Maintenance for the Daughters of that Marriage 
equal to the Sum he jhould receive ; and in cafe there 
Jhould be none, then die fame Money to remain to the 
Refpondent ; and if the faid Mary jhould die before 
Marriage, or Age of feventeen Years, to fuch Ujes as 
Sir H, IV. jhould appoint; and if Mary^ after Sir 
Henry* % Death, die under /izteen, the Refpondent then 
unmarried to any other Woman, or after and before 
feventeen, the Refpondent then living and unmarried ; 
or if before feventeen jhe jhould marry any other, or if 
Jhe jhould refuje the Refpondent, then 20000 /. out of 
the Profiu to the Duke. 

But if the faid Marriage jhall take efTeS after 
Mary*% Age of Jixteen Years, and jhe jhall have Ijfue 
Male by the Refpondent, then for the better Settlement 
of the Premijfes upon the IjQfue Male, and a more 
ample Provijion and Maintenance for ^e Refpondent 
and his Wife, and the longejl Liver of them, in Trujl 
for the faid Duke and Mary^ for and during their 
Lives, and the Life of the longer Liver of them ; and 
after their Deaths, to the flrjl Son, Wr. in Tail Male ; 
and for Default of IjQTue Male, to the Daughters ; and 

for 
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for Default of fuch IJOfuc, in Trujl for juch Perjbns only 
as Sir Henry /hould appoint ; and in Default thereof, 
to the Right Heirs of Sir Henry. 

Sir Henry W. at the fame Time makes his Will, 
thb' dated after the Settlement, redting that he had 
fettled the PremijQfes upon the Duke and Mary for 
their Lives, and the Life of the longer liver of them, 
l^c. and confirms it ; and in Cafe me faid Marriage 
Jhonld not take effeS accordingto the Limitations of 
the Settlement ; or if the faid Refpondent jhould die 
without IjQfue by Mary ; or if he have IJJue by her, and 
that IJDfue die without IJQfue ; then the Remainder to 
Mary for Life, and afterwards to her firjl Son ; and 
after /everal mediate Remainders, then to the Appel- 
lant for Life, &c» and after to Thomas Webb^ (ffr. 

Sir Henry Wood dies ; the Marriage between Mary 
and the Duke afterwards takes effefi upon her Arrival 
to Years of Confent : And they lived in that State till 
jhe was near feventeen Years of Age, and then jhe dies 
without IjQfue. 

The Court of Chancery decreed the Profiu of the 
EJlate to the Duke for Life. 

It was argued for the Appellant, That here was a Argument for 
precedent Copulative Condition; that if the Marriage Ac Appellant. 
take effefi after jizteen, and there be IJOJiie, then to the 
Duke ; and neither of thefe being in the Cafe, the 
Decree is not conjijlent with the po/itive Words of the 
Settlement : For that the Duke was to have it upon no 
other Terms. That by this Settlement the Duke was 
thus provided for : 

I. If the Marriage dki not take effefi, by Marf% 
Reftifal or Taking another Hujband, the Ddke was to 
have 20000 iL 
[85] 2. If the Marriage did take effefi, and Ijjue was 
had, then the Duke was to have an Eflate for Life, but 
not otherwije. That the Words are plain and certain, 
that there mujl not only be a Marriage, but IjQfue Male 
between them. That tho' it Jhould be agreed to be a 
good Marriage within the Intention of the Settlement, 
jhe living till after Jixteen Years of Age, yet when a 
Condition Copulative conjijling of feverd Branches (as 
this doth) is made Precedent to any Ufe or TruJl, the 
entire Coindition muJl be performed, or elfe the Ufe or 
Trujl can never rife or take place : Ajid it is not 
enough that one Part only be performed. 

As 
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dbje^on 



Aniwered. 



Objedion an- 
fwmd. 



As to the Objefiion from the Intention of the Parties, 
'twas anjweredy That no fuch Intention did appear, or 
reajbnably could be collefied from any Thing in this 
Deed or Will : And it would be too great a violence 
to the Words, to break that Condition into two, which 
is but one, according to the plain and natural Contex- 
ture and Senje of it. 

It hath been Jaid, That if the Duke cannot take an 
Ejlate for Life in the Trujl, unlefs he had IJOfue Male 
by the Duchefs, then jhe herjelf could not take for 
Life by that Trujl, unlefs there were IJDfue Male, for 
that their Eflates are limited together ; and then the 
Conjequence would be, That if there were Daughters 
and no Sons, the Daughters would have the Trujl of 
the Ejlate in their Mother's Life-Time, and their 
Mother nothing, which could not be the Intent of Sir 
Henry Wood. 

To this it was anfwered. That the fame arifes from a 
plain Mijlake, and a Suppojition that the Daughters (if 
any) jhould take, tho' there never were a Son ; whereas 
the Limitation to the Daughters is under the fame pre- 
cedent Condition, as the Limitation to the Duke and 
Duchefs is : For the precedent Copulative Condition 
ujhers in the whole Limitation of the Trujl, jb that the 
Trujl to the Daughters could no more arife, without 
IjQTue Male born, than the Trujl to the Duke and 
Duchefs. 

And whereas 'tis pretended. That at this Rate the 
Duke and Duchefs were to have had no Subfijlence till 
the Birth of IJQTue Male, which might be many Years : 
It was anfwered. That this was a plain Mijlake of the 
Law : For this Trujl being by the Deed and Will thus 
limited upon this precedent Condition of bavins IjQfue 
Male, they, whofe Ejlates in this Trujl are thus limited 
upon this Condition, can take nothing till the Condition 
be performed by Marriage and IjQfue Male : And then 
by the Rules of Law, till fome of thoje Perfons to 
whom the Trujl was limited could Uke, the Tru^of the 
Ejlate defcends to the Heir at Law, and jhe was entitled 
to the Profits, till the Precedent Condition jhould be 
performed, or become impoifible: And if the Condition 
had been performed, the Trujls would have taken effefi; 
and being not performed, but becoming impojjible by 
the Duchefs's Death before jhe had IJfue, the fubfequent 

Trufts 
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[86] Trajls take efieS upon her Death. Bejides that, it is pur- 
Jaant to the Rules of the Common Law, which gives to 
the Hajband no EJlate for Life in the Wife's Inheritance, 
unlejs he have IJQfue by her bom alive ; wherefore it was 
prayed that the Deaee might be reverjed. 

Then it was argued on the Behalf of the Refpondent, Argument for 
That Sir Henry fTood by the fame Settlement direSs, theRefpondcnt. 
that if the Duke died before his Marriage with her, 
then the Trujlees jhould difpofe of the Profits of the 
PremijQTes to the Lord George Palmer^ the Duke's 
Brother (in Cafe the Brother married her) and to the 
faid Mary for their Lives, and the Life of the longer 
Liver of them ; and from and after the Deceafe of the 
Survivor of them, then to their Ijfue in Tail Male, 
&f. without adding any Words of a preceding Condi* 
tion; and yet fays. In like Manner^ and for the like 
Eftatesj as he had appointed for his faid Daughter and 
tie Duke^ in Cafe of their Marriage: Which plainly 
evidences his Intention to be. That the faid Duke and 
the Lady Mary jhould have the Profits during their 
Lives, altho' they Jhould never have IjQfue Male, as the 
Brother would have had in cafe he had married her. 

Then 'twas urged. That Sir Henry ^Ws Appoint- 
ing the Surplus of the Profits, over and above her faid 
Maintenance, for the Benefit of the Duke until his 
Marriage, Jhows the Intent: For that it can't be 
imagined that he Jhould be provided for before his 
Marriage, and left dejlitute of all Support after it, 
unlefs he had IJfue Male by her. Nay, his Intention 
of Kindnefs to the Duke was proved further, by giving 
him 20000 /. in cafe Jhe refufed to marry him, or died 
before her Marriage. 

And as to the Pretence of its being a Condition pre- Objeaion an- 
cedent, it was anfwered. That unlefs that Paragraph ^wered. 
be made to interfere with itfelf, the Duke will ht en- 
titled to an EJlate for Life, if there were no other 
Claufe in the Deed. 

For flrjl. It's faid, That for a more full and ample Pro- 
vifionfor the faid Duke and his Wife^ the TruJleeSy lie. 
Which Words (according to the ConJlruSion of the 
Appellant's Counfel) mu^ be ufelefs and void, unlefs 
the Duke were not after Marriage to have as great, if 
not greater Supply, than he had before the Marriage. 

Then 'tis faid, That they Jhould be feized in Truft for 
the Duke and his Wife^ and the Survivor of them^for 

and 
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and during their natural Lives y and the Life of the longer 
Liver of them. And from thence 'twas argued. That the 
Meaning and Import of the Words {for and during) can 
be nothing lejs than the whole Duration and Continu- 
ance of their Lives from and after Sir Henry* % Death 
and their Marriage. 

Then the Will of Sir Henry proves the Intention, 
for that it recites. That he had fettled, from and 
after his Deceaje, the Premijfes in Trujl for the Duke 
and the jaid Aiary during their Lives and the Life 
of the longer Liver of them, and takes no Notice of the 
pretended precedent Condition : Which jhows that he 
de/igned them the Profits immediately after his Deceaje [87] 
and the Marriage. 

Then in the Limitations over, they are not to take 
any Benefit of or by the PremiJJes, until the Death of 
the Duke and his Wife without IjQfue. Therefore it 
mujl be underjlood, that the Profits in the mean Time 
Jhould remain to the Duke and his Wife, or the Survivor 
of them ; And then it was farther objerved, That the 
Duke comes in as a Purchajer upon as valuable a Con- 
Jideration as any in the Law, vi%. Marriage ; and the 
Limitation over to the Re/pondent is a voluntary Settle- 
ment 

And as to the Objefiion of the Marriage being before 
Sixteen, it was not much in/ijled on the other Jide : And 
in Reajbn cannot be ; becauje her continuing married 
till after Sixteen doth fully fatisfy the Intent of the 
Deed, in Reference to this Matter. And many other 
Reajbns were urged from the Intent of the Parties, and 
the Nature of the Interejl, the fame being a Trujl 
Ejlate, and proper for Equity to conjlrue. And upon 
Decree re- the whole it was pray'd that the Decree might be 
▼erfcd. , affirmed ; but the jame was reverfed* 
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Sir Cafar Wood^ alias Cranmer^ verfus 
Thomas Webb. 

APPEAL from a Decree in Chancery ; the Caje was Profits how to 
foanded upon the next preceding : The Re- K® "«<*'^' » «<>"- 
/pondcnt was one of the Coheirs of Sir Henry Wood, and ^^^ ""**' 
claimed a Moiety of the Profits of the PremijQfes during 
the Duke's Life ; and the fame was decreed accordingly. 
And now it was areued on the Behalf of the Appellant, Argament for 
That in thb Deed there was no Appointment to the AppeiUnt. 
Re/pondent, till after the Death of the Appellant and 
his IjQfue : That all the Pretence for WehV% Claim was, 
That the Trujl to the Appellant was not to take effeS 
till the Duke's Death, altho' the /aid Duke had no 
Interejl in the EJlate, as hath been adjudged by the 
fapreme Judicature of the Realm. That by the whole 
Purport and De/ign of the Settlement and Will, and 
the po/itive Words of it. Sir Henry Wood intended the 
faid Trujis in SucceJJion and Order, as they are 
mentioned. That the De/ign of the whole, was not to 
give any Thing to the Rejpondent, till after all the 
mediate Limitations were /pent. 

It was argued on the other /ide with the Decree, Argument for 
That this Right of the Re/pondent to a Moiety as Rcfpondent. 
long as the Duke lives, is a necejary Con/equence of difiLTcrited by 
the Lords Judgment in the other Ca/e. That the /ame is Implication. 
founded upon fixed and ejlablijhed Rules of Law ; as 
that an Heir is not to be di/inherited by Conjlrufiion or 
[88] Implication ; but by plain and expre/s Words ; nor will 
the Law give away an EJlate, or make it to Commence 
jboner than the plain and expre/s Words will warrant. 
That wherever an Ejlate is limited in Remainder, that 
depends upon a Contingency or a Condition precedent, 
there, till the Condition be performed or Contingency 
happens, that Ejtate cannot Commence. That this was 
the Foundation of the Argument for the Appellant, in 
the other Ca/e. And the /ame Rules hold here : For 
here is a Precedent Condition ; for after the Marriage 
once had, the Duke mujl die, and die without IjQfue, or 

Q. that 
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that IjQfue die without IJOfue, before the Appellant can 
take. 

The Owner fays that the Appellant is not to have it 
till then. That there is not one Reafon which can be 
urged againjl the Duke, but may with equal Force be 
urged againjl the Appellant in this Cafe. That the 
Re/pondent claims not by the Settlement, but as a 
Coheir, to have that which is not di/pojed of; and what 
is not ]b di/pojed, mujl dejcend or refult for the Benefit 
Decree of the Heirs. Wherefore it was prayed that the Decree 

*®™**'' Jhould be affirmed ; and It was affirmed. 
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Lutw. I094« 

4 Mod. 1 34. 
2 Salic. 539. 
Carth. 311. 
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How the Suffi- 
ciency in Learn- 
ing of the Pre- 
fentee to a 
Benefice it to 
be tried. 



The Bijhop of Exeter & aP verfus 
Sampfon Hele. 

Writ of Error upon a Judgment in a ^are 
Impedit in C. B. affirmed in B. R. 

The Cafe upon the Record was thus : 

HELE brings his ^are Impedit^ as feifed of the 
Manor of Southpdg in Com* Devon\ to which the 
Advowjbn of the Church of Southpole belongs, in his 
Demefne as of Fee, and Jo being jeifed he prejented 
thereunto, when Vacant, John Ult\ his Clerk, who at 
his Pre/entation was admitted and injlituted ; that it 
became void by his Death, and belonged to him to pre- 
sent ; and that the jaid Bijhop and Gauwyn Hayman 
hinder him, ad dampn* i^c. 

The Defendants came and defend vim i^ injur* 
quando^ i^c. and the Bijhop Jays, jf^io non^ quia dicit^ 
that the Church is within his Dioce/e, and that he claims 
nothing in it but as Ordinary ; that 'tis a Benefice with 
Cure of Souls ; that 1 5 Aprilis Anno Williebni ^ Maria 
fecundo it became void by the Jaid Incumbent's Death, 
he being Ordinary, after which Vacancy, and within Jix 
Months prox* po/t mortem pratf J. F. viz. 19 May eodem 
Annoy the Plaintiff prejented to him one Francis Hodder 
as his Clerk, which Jaid Francis was a Perjbn in Litera- 
tura minus fufficiens feu capax ad hahend* diQam Eccle^ [89] 

^am. 
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fiam. Super quo prad* Epifc\ as Ordinary of the Church 
^forejaid, did according to the Ecde/iajlical Laws ex- 
amine him of his Ability and Fitnefs in that Behalf, ut 
de jure dehuit^ and upon fuch Examination, he found 
him to be a Per/on in Literatura infufficienf ac ea ratione 
fore perfonam inhabiF & minimi idoneam ad habend* the 
/aid Benefice with Cure of Souls, per quod the faid 
Bijhop as Ordinary did refuje him; of which, after the 
faid Refufal, the Bijhop within the Jix Months, did give 
the Plaintiff Notice, vix, 20th June Jnno fupradi^ ^ and 
that he might prefent another Perjbn to the jaid Church; 
that the Plaintiff did not prefent any other within the 
Jix Months, ^^^^m/ it belonged to the Bijhop, as Ordi- 
nary of the Place, to Collate a fit and proper Perfon ; 
and thereupon he did Collate Gauwin Hayman^ who 
was Injlituted and Indufied. Et hoc para f eji verificare ; 
undepef Ju^jt^c, 

The Incumbent pleads the fame Plea^ Mutatis mutandis. 

The Plaintiff replies. That Hodder at the Time of 
the Prefentation, and long before, was Vicar of the 
Parochial Church of Uxborough in Com* prad' ^and to that 
Vicarage lawfully Admitted, Injlituted and Indufied, & 
homo Literatus infra Sacros ordines conjiitut* fcf in verbo 
DmC Doff &f injirua\ ^ poji DoOrina fsT Literat* 
examen ordines Sacerdotales per ordination* Epifcopalem 
adeptus fuit^ W intuitu Spiritualis Doni ^ favente Deo 
in ea parte contingent* adpradicani verbum Dei in V 
per Diocefim Ezon by Anthony late Lord Bijhop of 
Exon Licentiat*y curam habens t^ exercens Animal ^ i^ 
Divino Servitio per multos Annos affidue incumbensy t^ 
Divinum Servitium Celebravit & adhuc Celebrate iff ad 
Divina Servitia Celebrant yfciT in legendoy Orandoy Pra- 
dicandoy £^ Sacra Minifteria miniftranty fatis iff fuffi- 
cienter Literatus vixit apud Southpole pntt • Et hoc* par* 
e/iver*; unde petit Jud*yi^c. 

The Defendants rejoin, Thzt protejlando^ that Hodder 
was never Vicar of Uxboroughy nor in Orders, nor Li- 
cenfed to Preach ; pro placito they fay, that Hodder 
when prefented was a Man illiterate; and that they are 
ready to aver, ubi iff quando prout curia, i^c. 

The Plaintiff fur-rejoins. That Hodder was Vicar in 
Orders, and Licenfed, prout -, i^ hoc petit quod inquiratur 

per 
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per patriam ; and the Defendants demur ; £^ Jud* pro 

quer\ ^ affirm^ in B. R. 
Argument for It was argued on behalf of the PlaintiiFsy in the Writ 
Plaintiff in ^f grror, that this Judgment and the Affirmance of ft 

Error. -^ J ^ 

were Erroneous. 

For, That the Ordinary had in this Cafe a Power of 
examining this Prejenteey notwithjlanding their Pretence 
of Orders and Licenfe, and the former Examination by 
Dr. Sparrow late Bijhopy and confequently their Repli- 
cation and Surrejoinder are naught, for they rely upon 
tliat and nothing el/e. 
Whether Ordi- 'Twas injijled on below. That a Parfon once Or- [go] 
narion ** * dained is certainly prefumed to have fufflcient Learning 
of Learning. ^^^ ^^Y ^^^^ of Souls. Nay, that fuch Examination 
upon his Ordination jhall conclude any fucceeding or 
other Ordinary from examining juch a Perfon when 
pre/ented to a Benefice. But m\% is contrary both to 
Reajbn and Law : And jb agreed by mojl of the 
Judges, who delivered their Opinions for the Plaintiff* 
in the A3ion below. 

'Tis againjl aU Reafon and Senfe, That becaufe one 
Ordinary thought him able to take Orders and Preach 
in his Dioce/e, therefore another mujl deem him able 
and fufiiciendy Learned (tho' he knows the contrary) to 
accept a Benefice in his Dioceje. 'Tis Abjurd, diat 
upon a Prejentation he is to be examined, but not re- 
fu/ed, tho' found inhabilis: And this Becauje he was in 
Orders, and he could not be presented unlejfs in Orders. 
And yet tho' in Orders, if he be prejented, he mujl be 
examined, but to what Purpofe pajfeth all Underjland- 
ing, if his Priejlhood or Orders prefumed him to be 
qualified? 'Tis likewije to fuppoje Learning and 
Ability to be an in/eparable Quality; That an ordinary 
Scholar can never become lefs Jb. By the old Law, the 
Bi/hop had two Months Time to examine. 2 RolFs 
Jbr. 354. By Hob. 317. He hath a convenient Time, 
and by Can, i Jac. i. cap. 95. the two Months is re- 
duced to 28 Days : And the Ordinary both in Conjcience 
and by the Obligations which his very Order doth im- 
port, is obliged to Judge for himfelf as well as to 
Examine. The contrary is Repugnant to his Oifice of 
a Judge, to be forced or compelled to injlitute every 
Prefentee, fit or unfit. Bejides the Ordinary pro Tem- 
pore hath the particular Care of all the Dioceje, and 
during a Vacancy is to take care of fupplying every 
particular Cure within his Dijlrifi 2 Then when he ad- 
mits 
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mits and inJUtutes, the very Form of Words is, Jccipe 
curam meant & tuam ; which renders it more Abfard, 
that nolens volens he mujl transfer his Care to a Man 
not able in his Judgment to execute it. 

'Tis againjl the Rule of Law, for that the Words of 
it are ezprefs, Articuli Cleric cap. 13. and this Coke de- 
clares to be Affirmative of the Common Law; Item 
petitur quod perfona EccUJiafi quas Dominus Rex ad 
heneficia prafentet Ecclejiajiicay ft Epifcopus eas non Ad-^ 
mittatj ut puta propter defectum Scientia^ vel aliam caufam 
rationabiUmj nonfubeant examinationem Laicar^ perfonar^ 
in cafihus antedi£tis prout his temporibus attentetur de 
fa^Oy contra Canonicas fan£fiones^ fed adeant Judicem 
EccUfiafticumy ad quern de jure pertinet pro Remedioy prout 
juftum fuerity confequendo^ refponf de Idoneitate perfona 
prafentata ad beneficium Ecclefiajiicum pertinet Exami- 
natio ad fudicem Ecclefiafiicumy isf ita eft haSfenus ufita- 
turn J ^ fiat infuturum. 

Here is Idoneitas perfona prafentata\ and the Words 
of the Writ are quod permittat prafentare Idoneam per- 
fonam. And if the Prejentee were not a fit Perjbn, no 
Juch Writ can be maintained. 
[qi] Then my Lord Coke in his Comment upon that Exceptions in 
Statute in 2 Infl. 631, 632. faith, that there may be LawtoaPre- 
diverfe Exceptions to Perfons pre/ented ; as Bajlardy, 
Villenage, Outlawry, Excommunication, Laity, Under- 
age, or Criminal and Lewd in his Converjation, or In- 
abOity to di/charge his Pajloral Duty ; as if he be Un- 
learned. And the Examination of the Ability and 
Sufficiency of the Perjbn pre/ented belongs to the 
Bijhop, who is the Ecdejiajlical Judge: And not a 
Minijler; and he may and ought to refufe the Perjbn 
prejented, if he be not Idonea perfona: And if the Cau/e 
of Refu/al be Default of Learning, Here/y or the like, 
belonging to the Knowledge of the Ecdejiajlical Law ; 
then he mujl give Notice to the Patron. So that De- 
fault of Learning is by him (who was no great Friend 
to the Jurijdifiion of Court Chrijlian) agreed to be jub- 
jefi to the Ecdejiajlical Inquiry. And then in Plead- 
ing he mujl jhow the Cauje of Refujal; and the Party 
may deny the fame ; and then the Court jhall write to 
the Metropolitan, or to the Guardian of Uie Spiritual- Hob. 296. 
l\e%yfede vacante^ to certify if the Cauje be thus ; and 
his Certificate is condujive. If the Prefentee be Dead, 
it jhall be tried by a Jury, 15 //. 7. 7. the Bijhop is de- 
dared 
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dared to be a Judgjc, and not a Minijler in this Caje of 
Examining a Man's Ability. He is a Judge in this 
Caje, as he is in Cafe of a Re/ignation ; for an Ordi- 
nary may refu/e it^ and without his Acceptance, 'tis no 
Rejignation, and mujl be fo pleaded. Noy 147. Bro. 
tit San 8i. C^ 2 Cro. 197. and jb agreed, even in the 
CaJe of Leach and Thompfon. In Reg. 53. is a Consul- 
tation upon this very Surmi/e that Inability ad RetinenJt 
beneficium propter Crimina belongs to Court Chrijlian ; 
and that the Ordinary is Judge thereof: Which is much 
Jlronger than our Caje, becauje there was a Freehold 
vejled by Indufiion. But this hath been agreed by that 
Court, from whoje Judgment the prefent Appeal is, that 
a Refu/al may be upon Infuiliciency appearing upon an 
Examination, upon a new Prejentation. And conjlant 
PraSije proves it. 

The greater, if any Doubt is upon the Plea, if good, 
it /ays, that he was Examined, and upon Examination 
was found incapable. 
Objeaions an- The Exception uken to it is, that it doth notfet forth 
fwered. ^^ particular Parts of Learning, in which he is defi- 

cient ; that the Temporal Court may Judge, if it were 
a fuiiicient Cauje of Refufal ; which is to change and 
turn it ad aliud examen^ what Learning is requifUe for a 
Prejentee to be Benefic*d. They would not have the 
Ordinary to determine what Qualifications a Perjbn 
ousht to have in order to take a Benefice, but the Judges 
in JFe/hrunfter-halL They can have no Colour for diis 
Pretence, but that the Ordinary may have refujed, 
when competently Learned in their Opinions : And they 
cannot fay that the Law hath fettled any Rules or 
Meafures of Learning requijite. Some jay, Latin is not 
requijite jince the Liturgy is now in Englijhy and there- 
fore they would Judge of it. Others fay, the lefs 
Learning the better Preacher, if he can Read, and 
Pray, and Preach, and be indued with Spiritual Gifts ; [92] 
and fo is their Replication. Others fay, that the Ordi- 
nary's Judgment mujl be fubmitted to the Judge's 
Opinion of the Proportion of Knowledge necejfary. 
Then they have a Popular Pretence, that Uiis will give 
the Bijhops too great a Power of Refufal, and fo re- 
Jlrain Patrons from their Privilege of Prefenting, and 
thereby make themfelves Collators. But, there's no 
Danger of that, becaufe there mujl be Notice and a 
convenient Time for another Prejentation. And the 
Danger of this Rejlraint is as much the other way ; for 

then 
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then the Temporal Courts are to do it; and its much at 
one to the Patron, which is to declare the Inability, the 
Ordinary or Temporal Courts. On both Jides it mujl 
be agreed, that Default of Literature is a good and Jujl 
Cau^ of Refu/al: The Quejlion is, who jhall Judge of 
it? It is /aid, minus Sufficiens in Literatura^ & ea 
ratione inhabilis^ L e. (it being indefinite) in omni Lite- 
ratura necejfaria. 

But they Cavil at the Word minus fufficienSy as if 
that agreed him fomewhat Learned, and forget that 'tis 
/aid ac perinde incapax. And minus fufficiens is in Law- 
yer's Latin totally in/ufflcient ; and Jo 'tis u/ed in all 
Demurrers to Declarations, Pleas, Replications, quod 
Narr* velplacit* pra£ W Materia in eodem content* minus 
fuffident* in Lege exiftunt^ ad quern vel quod the Party 
necejfe non habet nee per Legem terra Tenetur aliquo modo 
refpendere\ i.e. 'tis good for nothing, 'tis in/uiHdent ; the 
Court in dieir Judgments upon the In/ufflciency of the 
Plea do always /ay, quia minus fufficien* exijiit. 

Then it was argued. That it is a good Plea to all In- 
tents and Purpo/es, from the Nature of the Thing, and 
the ImpoJJibility of making it more particular and cer- 
tain. 2. From the Suiiiciency of it to all Intents and 
Purpojes of Trial. 3. From the Precedents and tho/e 
of Antiquity which warrant this Form of Pleading. 
4. From the Mi/chiefs and Inconveniencies which muJl 
follow and enjue, if a greater Particularity were re- 
quired. 

I. From the Nature of the Thing, and the ImpojQIi- The Plea 
bility of making it more particular and certain ; if the f»»ffia«tiy 
Bijhop were bound to /et down in particular, and at ^^ 
large, every Point of Learning wherein this poor Wretch 
was and is deficient, 'twould be a Pleading like to a 
Jujlification of an Afiion done by a private Per/on; and 
not like to the Pleading of the AS, of a Judge, which 
this is : 'Twould be /o large as to render it impojjible 
for to Join an IjQfue thereupon ; and then they would 
have demurred with a Cau/e, becau/e multiplex^ duplex^ 
incertum J & perplex^ y and the rejl of our ujxial AdjeSfives 
upon tho/e Occajions : ^The AJjIignment of /everal and 
many Particulars would have been double, and good 
Cau/e of Exception ; becau/e one Particular might be 
found True, and another not : And the AjQIignment of 
one Particular would have been adjudged in/ufflcient ; 
for then they would have /aid, that Learning is of a 

com- 
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complex Nature ; and if a Man Jhoold faU in anfwer- 
ing any one Particular, tko' common Qaejlion, yet he 
might be qualified in general : And therefore the Ajjign- 
ment of one Defefi, tho' never Jo grojs, jhall not make [93l 
a Clerk minimi capax^ and therefore no good Plea. For, 
if a Particular be Ajjigned, that would not prove a 
general Defefi of Knowledge, according to the Words 
of the Law ; which is the only Thing that could make 
him incapable ad habend^ beneficium cum Curia Animar*^ 
and therefore the Bijhop as a Judge returns him in 
Literatura infufficiens^ & ea de caufa minime capax : 
And the Jpecial Injlances would have been Evidences 
upon a new Trial, or Examination before the Arch- 
bijhop. 

Now this Caufe of Refu/al dijlinguijhes the Ca/e 
from all others that they can injijl upon. All other 
Inabilities of a Clerk depend upon one jingle Point, 
as Bajlardy, Villenage, Outlawry, Excommunication, 
Layman, Under-Age or Ecclejiajlical Infamy, So all 
Crimes mujl have their Foundation from a particular 
AS, as Adultery, Perjury, Simony, l^c. In theje it 
jhall not be enough to Plead that he was inhabilis 
generally, or criminofus generally, C!f ideo inhabilis ; 
becauje no Body can be criminofus^ but he that hath 
done jbme particular Crime; and that is to have a 
feveral Trial according to its refpeSive Nature : If it 
be an Ecclejiajlical Offence, then there is a particular 
Method of Trial ; if a Temporal, then another. And 
fo fays CoJtCf 2 Inji, 632. and therefore a Particularity 
is required there : But here 'tis all triable by the jame 
way, vi%, a new Examination before the Archbijhop. 
Here the Matter it/elf admits of no greater Certainty; 
for that 'tis a general Deficiency of Learning only, 
which can make an Incapacity of dijcharging the 
Pajloral Office. It is a Matter that mu^ appear by a 
Variety of Quejlions, and cannot be proved by any 
one jingle Injlance whatjbever. 

This is the true Rea/on and Difference why in jeveral 
Cajes general Pleading hath been denied, and why in 
this Cafe it hath been always ufed, and never excepted 
againjl. 

Then it was argued. That this Plea was fufficient 
to all the Intents and Purpofes of Trial and Determi- 
nation. 

By our Law that Plea is fufficiently certain, which 

may 
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may be tried without inveigling either Court or Jury ; 
that Vky it mujl be intelligible and plain. And this 
furely is plain enough : The Ordinary had a Power to 
refuje him for want of Learning fuiBdent to enable 
him to difdiarge his Pajloral OHice ; he Pleads that he 
was Minus fuffUien* in Literatura ; this is to be tried 
by the Certificate of the Archbijhop, or the Guardian 
€i the Spiritualities, during a Vacancy. And that is 
evident by 39 £. 3. i, 2. 40 E. 3. 25. and from 
Sp€cot'% Ca/e, 5 Rep. 7. 

There never was an Objefiion made to the Uncer- 
tainty of any Plea, if the Matter could be fairly re- 
duced to an IjQfue for a Trial; now here the Court 
might certainly have written to the Archbijhop, to have 
known utrum this* Creature were minus fufficiens in 
Literatura^ & ea Ratione inhabilisj and the a£tus Curia 
of the Bijhop would have been Evidence before his 
[94J Grace, and he might have certified that he was, or 
that he was not fuificiently Learned. No, fay they, the 
Court mujl not write to the Archbijhop to know that, 
till it be /aid in what Points of learning he was de- 
fefiive ? And if thefe jhall be thought material Parts 
of Learning for a Refior, then they mujl write to 
know if Hodder had them or not ? But if they think 
them not material for the Qualifications of a Pajlor, 
they mujl not write at all This is the true Engltjb of 
the Argument. But it was argued. That the Tem- 
poral Court is only to judge, that the Cauje of Refu/al, 
if true, was a jufRcient Cauje : And the Books are, 
that a general Default of Learning is a good Cauje ; 
and this the Archbijhop is to try : And this is certain 
enough for to make an Ijfue or Qjiejlion proper for that 
Tri^ 

Bejides a greater Latitude and Generality hath of Nicety of plead- 
late been allowed in pleading of Proceedings in Courts, "»8 ^^ Jj!?K- 
and before Judges, than formerly. In ancient Days, if "ff^ed by 
a Man pleaded a Judgment in a Court in Wejiminjler- Dqsreei. 
hally they fet forth the whole ; then they came to allow 
of a Taliterfuit procejfuniy and an Abridgment of the 
Proceedings ; then came a Recuperavit only : And this 
was becau/e that all Proceedings in the juperiour 
Courts were to be prejumed regular, tiU the contrary 
were jhewn. But this was denied a long while to in- 
feriour CourU, becauje theje were tied to jlrifier Forms, 
and therefore were jlill forced to fet forth the whole : 

R Then 
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Then they allowed a TalUer fuit procejfum for them, 
provided ^ill they were CourU of Record. But now 
they allow it in pleading of a Jufliiication upon a Re- 
covery in an Hundred Court ; becau/e the whole mujl 
be given in Evidence. So that fuch a formal Nicety in 
Pleading is not generally required now as was formerly. 
Befides, in Matters triable by the Spiritual Law, there 
is always lejs Particularity required in Pleading, than 
in others triable in the Courts Temporal : As in Baj^ 
tardy, Divorce, Depojition, Literature, ProfeJJion and 
the like, its enough if Jo much be alledged, that they 
may write to know whether the Fafi be Jo or no ; and 
upon a Return thereof that 'tis Jo, they can give Judg- 
ment. Now if his Grace my Lord Archbijhop, in this 
Caje, upon Examination had returned that this Pre- 
Jentee was in Literatura minus fufficiens^ as undoubtedly 
he would, (and Jo the Plaintiff thought, otherwi/e he 
would have joined IJfue) and Jo ea occafane inhabilis^ 
then unquejlionably Judgment muJl have been for the 
Plaintiff in Error : For Default of Learning is a eood 
Cauje of Refujal, and muJl be agreed to be /o. The 
Rule laid down by my Lord Anderfon^ 3 Leon. 200. is. 
That in Matters triable by our Law, all things IJOfuable 
ought to be fpecially alledged, in order to have a con- 
venient Trial : But in Matters Spiritual the Law is 
otherwi/e : Becauje there's no Peril in the Trial. And 
therefore if certain enough to ground a Certificate, it is 
Juflicient. 

My Lord HoL 296, in Slade and Drake% Cafe, [95] 
faith, That in pleading a Divorce, you muJl Jhew before 
whom it was, 11 //. 7. 27. but you need not Jhew all 
the Proceedings, as you Jhould of a Recovery at Com- 
mon Law. And the Reafon why you muJl Jhew before 
whom, is only that it may be known, who is to try and 
certify it. In BurdeW% Cafe 18 E. 4. 29, 30. 'tis dear, 
that in all Spiritual Afis triable by the Spiritual Law, 
it is necejfary to plead no more than what may give 
the Court ground to write to the proper Ecdejiajlical 
Officer, and to Judge by his Certificate. Now here is 
ground enough in this CaJe for the Archbijhop to 
examine this Ignorant Perfon, for ^o he mnjl be taken 
to be ; for fo he is found by one Ordinary, and he 
refufes to be examined by the Archbijhop. He is 
pleaded not to have Learning enough to capadtate him 
for a Cure of Souls : And that by one whom the Law 
hath conjlituted his Judge. 'Tis true, this is Traver- 

fable 
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fable and Triable by the ArchUfhop : But all thofe 
Injlances of his InJbiBciency that were taken in the 
Bijhop's Court, would be Evidences of the Jame before 
the ArchUfhop, proceeding in an Ecdejiajlical Manner, 
tho* not Jo proper, tho' not pojjible to be jet forth in 
the Temporal Court. This is not a general Return 
of a Perjbn inbabilis^ which might occa^n an Inquiry 
into all Sort of Dijabilities ; but a Jpedal Plea of 
inhabilis^ quia infufficienter Literatus ; smd therefore no 
further Inquiry b necejfary, than into the Learning of 
the Party, as Capacitates him for a Refior. 

It was in the third Place argued from the Precedents Precedents of 
of Pleading in this Cafe and other Cafes of Pleading ^^^^^i- 
upon like Occajions, and thoje both Ancient and 
Modem. 

4X> E. 3* 25. In a ^are Impedit (as this is) the 
Bijhop pleads as here. That he examined the Clerk 
prefented, and found upon Examination que il ne /kit 
fufficiens Letter*d; and diereupon alledges Notice to the 
Patron, C^ ptr lapfum temporis he Jujlifies his own Pre- 
fentation. Upon this, there's no Difpute but that thus 
far it was well pleaded ; but the only Doubt was, 
whether the Words, andfo difablid^ Jhould be added to 
the IJue ? And they were ordered to be Part of the 
IJfue in that Cafe : And fo they ought to ht in this 
Caje; and fo they are C^ ea ratioru inhabiUs. This 
Cafe is exa&ly parallel to that in Quejlion : And upon 
this Plea there was Ijfue Joined, and the Trial was 
directed to l)e by the Guardian of the Spiritualities, 
vacante Sede Cantuarienji, Nothing can be offered 
againjl this, only that 'tis Ancient, and the Law is 
changed: But by what Authority is hard to know. 
There is no Afi of the Legijlature to alter it. Much 
hath been done to help againjl Niceties in Pleading ; 
nothing to require more. And Bro, ^are Impedity 
1 68. they were compelled to Join IjQTue, able or not able, 
in that RefpeS. 

39 £. 3. I &r 2. The Earl of Arundtl verfus The 
Bijbop ofChefteTy fays the Book, tho* it appears plainly 
to be a Mif-print, from the Name of the Church, and 
the Trial per paisy and the Antiquity of the Bijhoprick 
itfdf. It mujl be the fame, that in the Abridgment is 
[96J called The Earl of Arundel ytt^ni The Bijhop of Exeter. 
The Bijhop pleads as here; That he examined the 
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Clerk prejented, and found him perfona inhabilis to have 
a Benefice in the Church; and IjQfae is Joined upon 
that, which is Jlronger than ours, and a Trial by Jury 
is direfied out of the County of Comwally becauje the 
Clerk was dead. Here are two Cajes in which all the 
different Trials are taken that can be had ; by the 
Guardian where the Prejentee was living, and by Jury 
when dead, becauje he could not be examined : And in 
both the/e Cafes IjQfue is taken upon this Plea, and that 
In great Cajes, and after long Debate. And, accord- 
ing to Lord Coke^ in this Reign the Law was pure and 
uncorrupt, and flourijhed. 

Then were urged Modem Precedents, Alicb. 15 tif 
16 Eliz, Rot. 1941. MoUneux verjus Jrchiepifcop* Ebor* 
in a ^uan Impedit^ in which the Plea of the Arch- 
bijhop is the fame in totidem verbis^ as here, Perfona in 
Literatura minus fufficiensyfeu habilis ad habend* prad* 
Ecclijiatny and there is no Exception taken to the Plea, 
but only Ijfue Joined upon Notice, or no Notice, before 
the Lord Chief Jujlice Dyer. 

Another Precedent there Is Hill. 6 Eli%. Rot. 646. 
Bodenham verfus Epifcop* Hereford* ; there is the fame 
Plea in Bar as here. That the Perjbn prefented was 
Perfona in Literatura minus fufficiens feu habilis ad 
habernT aliquod Beneficium San£la Ecclefia i and then 
avers Notice to the Patron : And no Exception taken 
to the Plea, but IJfue upon Notice. 

Pafch. 6 EUz. Rot. 714. Pafchall verfus Epifcop^ 
Lona^y ^are Impedit^ the Ordinary pleads an Exami- 
nation de habilitate^ honeftate i^ do^rina ejus ; CsT pro eo 
quod idem Epifcopus invenit praeT Chri/fophorum fore 
criminofum^ W de nonfana Do^rina^ ideo recufavit^ and 
Notice; and even to that general Plea there's no 
Demurrer ; but Ijfue upon Notice. 'Tis no Anfwer, 
that here was no folemn Judgment upon this very 
Point 3 For it doth rather inforce the Authority of the 
Precedents. It argues that the Law was taken to be 
fo clear for the Validity of this Plea, that no Lawyer 
would venture upon a Demurrer; but rather would 
trujl to a Jury upon the Evidence of Notice. It argues 
it fo con^nt a Courfe and Method of Pleading in 
theje Cafes, that none was fo hardy as to difpute it. 

38 E. 3. 2. Perjurius was aUedged by the Bijhop in 
the Prefentee, and held to be well enough ; but nothing 
of Manner, Time and Place, nor any Convifilon of it 
mentioned ; and yet this was admitted a good Plea. 

zRoUs 
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2 Rolls Ahrldg. Prefentnunty 356. and fo fays Rolk^ it 
jhall be, tho' in a Suit between the Ordinary himjelf 
and another, Dyer 293. 'tis cited Bro. ^are Impedit^ 
\qo. Juftice Rhodes 3 Leon. 100. voached a Caje in 
30 E. I. out of a Manujcript of the Lord Catling 
wherein upon a ^are non Admifity the Defendant 
pleaded that the Prejentee was Schtfmaticus t^ Adultery 
and the Court commanded that he jhould hold to one 
or other of them, for which he /aid Adultery from hence 
'tis manifejl, that the Court did not dijlike the Plea for 
the Generality, but the Doublenejs. 
[97] And then it was faid. That after all thefe PrecedenU 
on this jide, and many others which might be cited of 
the like Generality in other Cafes, 'twill be diificult to 
jhow one /ingle Injlance or Cafe in which this Matter of Thii it the 
general DefeS of Learning was ever pleaded otherwife ; ^U^]*^' **^ 
or any one Judgment againjl any Bijhop whatever, 
upon fuch a Plea. For, dio' in fome Cafes, which they 
fay are parallel and Jimilar, tho' in truth they are not, 
as Criminofus and Schifmaticus hath been adjudged too 
general, yet this Plea of Minime in Literaturafufficiensy 
ac ea ratione incapaxy as it has always been ufed, with- 
out Alteration of Words, fo has it never yet been 
excepted againjl ; and in thefe Precedents of E. 3. be- 
fore dted hath been thought good, and IJfue Joined 
thereupon. 

This was the ancient Form of Pleading; and (as all 
thofe ancient Pleas were) founded upon Reafon ; being 
fuch as the fubjefi Matter is capable of. 

In the Cafe of a Coroner it is a good Caufe to remove 
him, quia /tilt minime idoneus adexequendum officium ijiudy 
and no Charge of any particular InfuiBciency ajjiigned. 
Eit%. Nat. Brev. 163. and there is no Quejlion but 
that 'twould be a good Caufe, and fufilciently certain. 
In a Scire Facias to Repeal, Vacate or Cancel Letters 
Patent for an OfRce in the Law, to fay in Legibus hujus 
Regni Angliae minus fufficienf inftru^uSy without ajjign- 
ing any particular Cafe or Statute that a Man blundered 
at, or was ignorant in. Suppofe an Ofilce in the Law, 
to which ihe King or a private Perfon hath the Nomi- 
nation, and the Court refufes to admit a Man fo named, 
and an A3ion brought for that Refufal, lie. would it 
not be a fi;ood Plea to fay the Party was minus fufficiens 
in Scientta Legum^ ea ratione inbabilis; and particular 
Injlances are Evidences. 

This is in the Negative, like a Non fuit damnifica- 
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tus^ and there yoa never need to Jhew how; unlejs 
'twere a particular Incumbrance at the Time of the 
Contrafi : Otherwife 'tis always a good Plea. 

In Non Compos 'tis never jhewn in particular wherein, 
or what Feats of Frenzy. Non compos implies that he 
had a general Defefi, dijabling him at that Time to do 
an Afi Obligatory and Valid. And that refembles this; 
for you need not j^ew wherein; but the Particulars are 
Evidence. 
DiflPerence be- The Reafon of the Thing proves the Convenience 
T^Ii^^i and Solidity of the Dijlinaion between Pleading a . 
an Affirmatire. Negative and AfRrmative. For Injlance in this Caje ; 
the Negative pleaded implies an entire Denial of fuffi- 
dent Learning to qualify him for a Cure of Souls, and 
that Jujlifles the Ordinary. And our Law Books are 
fuU of this Dijlinfiioa Mode and other Circumjlances 
of Quality, Time, and Place, are requijite in Affirmative 
Pleas, none of which are necejQfary in Negatives. There 
might be cited infinite Numbers of Cajes to that Purpoje, 
as Maufer*% Cafe, 2 Rep. 4. BroughtorC% CaJe, 5 Rep. 
24. Ajion and Hilly 3 Cro. 253. Hutchinfon verjus Lew- 
Jon^ 3 Cro. 393* Wild and Dowfe^ Latch 159. And as 
the Foundation of all thofe, is the 40 E. 3. 30. which [g8] 
is the Ground of all thefe, and many more fubjequent 
Authorities to the like Effefi. But befides, there's one 
Modern Ca/e, 'tis Church verjus Brunfivick^ Sid, 334. 
Bond to pay from Time to Time a Moiety of all Juch 
Monies as from Time to Time he Jhould receive ; and 
Payment of a Moiety generally, without jhewing the 
Particulars in certain, was held a good Plea. And the 
Rea/on of that Judgment maintains the Rule now con- 
tended for : Which was, becauje 'tis of what he jhould 
receive from Time to Time: Otherwife if thofe Words 
had been omitted; becaufe in that Cafe there would be 
a Jlufflng of the Rolls with a Multiplicity of Particu- 
lars : And the fame Reafon holds in the Cafe at Bar. 

Then 'tis con/iderable, and dejerving of a Thought, 
That if Learning be requi/ite to an Office Temporal, for 
a Slander in which an Afiion lies, there thefe very 
Words would bear an Afiion. As to fay of a Judge, or 
the like, the very Words here mentioned, with Refer- 
ence to his Office, 'twould be deemed Scandalous and 
Afiionable : Now our Law will not allow uncertain, 
doubtful and ambiguous Words to be fo. 
General Plead- Even in Affirmatives our Law allows of general 
ing where Pleading, where Particulars would be many : As in 
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Bond for Performance of Covenants upon an Appren- aUowabie even 
tice's Indenture for finding him Meat, Drink, Wajhing, '^ Affirma- 
Lodging and other NeceJQfaries, held that invenit Meat, ^^"' 
DriiSc, Wajhing, Lodging, isf alias res neajfarias^ is a 
good Plea, tho' entirely uncertain what or how much. 
And the Reajbn is not only, becauje 'tis in the Words 
of the Covenant, for that Reajbn doth not always hold; 
for many Times you mujl Jhew how, and are forced to 
vary from the Words of the Covenant in the Breach ; 
as in Caje of quiet Enjojrment, Breach muJl alledge 
how and by whom, and under what Title the Man was 
dijlurbed: But there's another Reajbn, becauje the 
Particulars would be many. 

Cryps verjus Sir Henry Baynton^ 3 Bulftrode 31. Cafe 
fur ajfumpftu That J. S. being a Friend of the De- 
fendant's, and coming to the Plaintiff's Houje, he fell 
fick ; the Defendant, in Confideration that the Plaintiff 
would provide for him juch NeceJQfaries as he jhould 
want, he would bene isf fideliter fohere proinde : The 
Plaintiff jhews that he lay there two Months; that the 
Plaintiff provided him Necejfaries amounting in Value 
to, Uc. and held good without jhewing the Particulars ; 
to avoid a Muldplidty of Reckonings. So 'tis for a 
Surgeon's or Apothecary's Cure. 

Another Rule in Pleading thete is, That a Certainty, The fubjea 
or a Generality in Pleading jhall be required, according Matter of a 
to the Nature of the jubjcS Matter pleaded. In plead- fij^r^** ~"" 
ing of Breach of a Statute Law, it's enough to uje the 
Negative of the Words of juch Statute, as it is in Cafe 
of a Covenant. And by the jame Reajfon in this Caje, 
where a Statute jays the Bijhop may refuje propter di' 
fe£lum Scientiaj it's enough to jay in Literatura minus 
fufficiens^ ejpedally when 'tis added ac perinde inhabilis. 
[99] 'I'hen were urged the Mijchiefs and Inconveniences Inconvenien- 
which mujl enfue and follow upon the ConjlruSion ^'*"* 
which they would make, that this Plea is uncertain. 
For, their Reajbn only can be, as was jaid before, 
that the Court may Judge (f it be juch a Deficiency of 
Learning as difables to hold a Curacy of Souls. And 
this is the Reajbn all their Cajes go upon, and the 
Reajbn injijled upon below ; 1. /. in effeS, that they 
mujl try it ; not the Archbijhop. The jame Pretence 
is applicable to any other DefeS : And 'twill in Conje- 
quence confound J urijdiSions. 'Twill make an Enlarge- 
ment of the Temporal, and Diminution of the Ecdeji- 
ajlical JurifdiSions : Tho' both are founded upon the 

jame 



128 The Bijhop of Exeter & aV 

Jame Englijh Laws, and of eqaal Age and Authority. 
Nor is it any Anfwer which they have alledged agaiii^ 
this, That the Judgment at Law is not, that this Hodder 
jhall have Injlitution: But that a Writ jhall go to the 
Metropolitan to require him to admit a fit Perjon upon 
Mr. Hile'% Prefentation ; and that if Mr. Hodder be 
prefented, the Archbijhop may refuje him as injufiicient ; 
and fo the Archbijhop is jtill Judge of the Sufficiency. 
This looks plaujible : But they omit or forget the Con- 
jequence ; that if this Judgment jland, then if the 
Archbijhop refufe, the Temporal Courts mujl Judge 
upon another Writ, Whether the Caufe of Refujal 
were in a Point of Learning which they think requijite 
(for he muJl not plead a general DefeS of Learning, 
but mention Particulars, that they may Judge of them) 
this is to Jubjefi even his Grace the Metropolitan to 
their Opinion, in an Affair within his own Jurijdifiion 
and Conusance. It is at lajl to enforce the Epifcopal 
Judges to contradiS their own Opinions ; and to admit 
Per^ns which they think not fufficiently Learned. Tho* 
the flrjl Judgment doth not direfily place in Hodder^ytt 
the next will, if the Archbijhop prove of the fame Mind. 
Now this is apparently the Conjequence, from the pre- 
tended Reajbn of the Judgment for them. And it is in 
effeS to deny the old Law, that a DefeS of Learning is 
a fuffldent Caufe of Refufal ; and that the Ordinary is 
Judge of that Defefi, and not the Temporal Court. 

And then as to the Cafes objefied. Dyer 254. the 
Bijhop of Norwich* % Cafe in a ^are Impedit^ which is 
likewife in 2 Rolls Abridg. 355. wfiere the Bijhop pleads, 
that the Prejentee was a common Haunter of Taverns 
and other Places, and Games unlawful, ob quody if di- 
verfa alia Crimina conjimilia prad\ the Pre fcntec /uit 
CriminofuSy (f Jic inhabilisy ^ non idonea perfona ; and 
this was held an ill Plea : But the Grounds and Rea- 
fons of that Judgment were not for the Generality of 
the Plea ; but becaufe the Defefis fpecially declared 
before were not fufficient tp make the Prefentee ^ fic 
CriminofuSf as being not Alala in fe^ but prohibita by 
particular Laws under certain Penalties. Nay, the 
Ar^rument they would make from the general Word 
CrtminofuSy will not hold in the Cafe in Quejlion ; but 
is clearly dijlinguijhable from it : Becaufe one Jingle 
Afi, one Crime fpecially fet forth, would difable the 
Man. But in this Cafe Ignorance, that works a Dif- 
ability, muJl not be of any one particular Thing what- 
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^100] foevcr; but a general Defefi of Knowledge. And 
another Reajbn aeainjl their Inference from theje and 
the like Cafes, is this, they belong to a different Examen^ 
and upon that they require (as was /aid before) a dif- 
ferent Pleading. 

The great Caje, and the only one that can be pre- Speccoe% Cafe 
tended to come near this, is Speccot's Cafe, mentioned in o^Schifm an- 
every contemporary Report of that Age, as a new Cafe. ^*" * 
And a new one it is; and the' Reafons of it are 
differently reported in divers Books. And in Truth, 
the Reafons of the Judgment do not warrant it, nor 
make it applicable to the Cafe at Bar. 

The Authority of it is Quejlionable : For they agree, 
Schijm or Herefy, which the Judges there take to be all 
one, a Caufe of Refufal ; and others faid, they did not 
know what was Schifmaticus inveteratus : But they did 
not conjider that the Archbijhop might, tho' they did 
not. But perhaps the Ordinary may Judge that to be 
Schifm which is not; and therefore the Temporal 
Courts are to Judge what is Schifm. And in the inforc- 
ing of this Cafe below, they faid the Ordinary is Judge 
only of Matters of Fafi, not if the FaS be Schifm ; 
which is jbmewhat Jlrange. 

The Reports of that Cafe are 5 Rep. 57. i Andirfm 
189, 190. Gold. 36 and 52. and 3 Leon. 198, 199 and 
300. in that Cafe the Bijhop pleaded, that the Prefentee 
was Schifmaticus inveteratus^ isf ideo non habilis : Upon 
the Validity of this Plea there were divers Arguments ; 
two of the Judges, fays my Lord Anderfon^ were for the 
Plaintiff, and two for the Defendant; and for the 
Decijion of the Matter, the Opinion of the other was 
ajked, and by the greater Opinion Judgment was given 
pro ^un'. 

Then were repeated my Lord Jnderfon*% Words,/©/. 
189. the Injlances that were urged were, fays he, Cri- 
minofus (sT Perjurus^ but they are Matters triable both by 
Law Spiritual and Temporal ; and the Comenty or how, 
is neceJQfary to be Jhewn to determine the Trial : But 
Schifmaticus in the principal Caufe jhall be tried only 
by the Spiritual Court, and not by the Temporal, as 
that of an Heretick may be generally pleaded. And 
divers Cafes were put to prove General Pleas and IJOfues 
triable at Common Law, and yet fays he Judged pro 
^uer*. 

This is my Lord Jnderfon^s Opinion of that Caje ; 
S and 
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and whether the Antient Authorities vouched in that 
Cafe, do warrant that Judgment mujl be fubmitted. 
Authority of Bejides, by our Law, 'tis not any one Opinion, tho* 

Precedents how Judicially delivered, that can make or alter the Law. 

to be eftimated. ^^^^ .^ ^^^ ^^^ ^y .^^ ^^ ^^^^^^ ^^^ ^^ Reafon of 

it is conjiderable, and agrees with the Conjlitution and 
Rules of Law. My Lord Vaughan always declared in 
Favour of Reafon and Authority ; and that in Honour 
of our Law : For the contrary is to fay, 'tis founded 
upon no Reafon. This Judgment was when the Courts 
below were in Struggle with the Ecdejiajlical ; and the 
then High CommiJ^on Courts Erefied by i £//z. had 
given jbme Provocation ; which, with frequent Prohibi- 
tions, gave Occajions to the Difputes between the 
Bijhops and the Judges, in the beginning of the Reign [lOl] 
of K. Jac, I. But admitting the Cafe to be Law, the 
fame is eajily dijlinguijhable from this, and founded upon 
different Reafons which cannot govern or influence this. 

'Twas urged firjl in that Cafe there was fome Pojli- 
bility for the Bijhop to have fet out the Herefy cer- 
tainly and particularly; for all Herejy muJl be founded 
upon fome particular Tenet, that is Repugnant to the 
common received and Orthodox DoSrine : Now in this 
Cafe, fay they, the Herefy ought to be AJfigned, that 
the Party may Traverfe it, and purge himfelf, and the 
Archbijhop not to be inveigled and obliged to run over 
all the Species of Herejy ; which, fay they, may be 
almojl impojjible : But may have only one particular 
Opinion to Examine, whether the Prefentee did objli- 
nately maintain it. For if the Temporal Court had 
been of Opinion that fuch Tenet in particular was not 
Herefy, tho' the Ordinary thought it ]b, yet then they 
would have over-ruled the Plea, and not have wrote to 
the Archbijhop at all. This is the fole Caufe of that 
Judgment : And then the Confequence will be as was 
obferved before. But their own Reafon fails in this 
Cafe ; for here the Sui&ciency of Learning is Traverf- 
able : For as hath been jhewn it hath often been Tra- 
verfed ; and as to the ea ratione inhabilis^ no Objefiion 
can be to that \ for the old Authorities Cited do warrant, 
nay, require it ; and all Pleas of Special Non ififa£l\ 
as by breaking of a Seal, and the like, are in die fame 
Manner. 

Then bejides, the very Words of the Law of ArticuU 
Cleri are very much worthy of Conjideration ; it im- 
powers the Bijhop to refuje a Clerk propter difiStum 
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fcientia (^ alias Caufas rationabiUs : Now all theje 
Caajes of Refajal, mentioned in their Cajes, come under 
the caufas RationabiUs^ and caufa vaga bf incerta eft non 
RationabiUs: Now want of Learning is not included by 
Intendment) but by exprefs Words, and therefore need 
not otherwije be jet forth. I take it for granted, that as 
they would have it, the Temporal Judges are to Judge 
what is a reajbnable Caufe of Refu/al; yet they are not 
to Judge, if Defe3 of Learning be a Caufe or not : For 
in that the Statute is pofitive. Then if Jaid to be defi- 
cient in Learning, i^ ea ratione inbabilis^ they had 
nothing to Judge upon : They were only to write to the 
Archbijhop to know if the FaS were true ? If he were 
deficient ? And therefore it need not be jet forth any 
otherwije, than as the Statute exprejfes it. Tho* in that 
Caje, they jay, there are divers Sorts of Schijms and 
Herejies in Dofirines on which the Bijhop might warrant 
his Refufal : Yet *tis not fo much as once pretended 
there are any Opinions delivered in thofe Cafes, that 
Deficiency of Learning is fubjefi to the fame Rules of 
Pleading. 

Then the Plea is in the Negative, as was jhewed 
before, which is more than enough to make a good 
Difference : And Negatives in a Bar are always allowed 
to be more general becauje mojl favoured ; and efpe- 
cially here, where the Matter and Perfon, to which the 
Words are applied, do fufiiciently rejlrain and determine 
the feeming Uncertainty of it. 
[102J Nothing can be pretended to reduce this to a greater Canons as to 
CerUinty but the Canons or the Statute of 13 EL cap. Sufficiency of 
12. or other Laws of the fame Nature, i Canons of *''*^'*"'«*- 
King Jac, i. made in 1602. and they were made pur- 
fuant to Canons made 1562. by which no Man was to be 
admitted, niji rationem fidei juxta Jrticulos Religionis in 
Synodo Eptfcoporum ^ Cleri Jnno 1562. approbates 
Latine redder e^^ eandem Scriptura teftimonio Corroborare 
poffiti Can. 3. 4, Conditiones in ordinandis requifif ; this 
is merely a Negative Injunfiion on the Bijhop never to 
confer Orders upon any Man that cannot do this. It is 
not Mandatory upon him to ordain every Man that can 
do this; nor does it any way lejfen or diminijh the 
Authority or Judgment of the Ordinary in Examination 
of the Fitnefs and Learning requifite. 

So is the Statute of 13 hi the fame induces an Inca- And Stat 13 
pacity on thofe that Jhall not fubfcribe the Articles : But £^- 
it leaves all Things elfe to the Ecdefiajlical Law. 

Neither 
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Neither the Canon nor the Statute are Derogatory from 
the old EcdefiaJUcal Law. They both leave it in Statu 
quo to the Ecde/ia/lical Judges. No Man will pretend 
that thefe are a Repeal of the Statute of Articuli Cleri: 
So that the Law remained as it did with more Latitude 
indeed to the Bijhop, but not with more Favour to the 
Clerk. 
Objeaioii u They objefied, that here was not convenient Notice 

to Notice an- ^^ ij^^ Patron, and the ufual Pleading of it is the jame 
Day. 

But furely that's well enough ; and ]b was it held by 
all the Judges that favoured their Side in this Caje : 
And 'tis apparent, that he had above four Months 
Time to have prejented another. Bejides, the Judges 
declared below, that if not a convenient Time, it ought 
to have come on their Side. But they admit Notice by 
their Replication, and injijl upon his Orders as an 
EJloppel to Jay that he was Illiterate. 

They pretend, That he is Jtill under the Bijhop's 
Jurifdidion, and that he may deprive him for the fame 
Cauje, if /ufflcient, after Injlitution: But that's a great 
Mijlake. For there may be a Cauje of Refujal, which 
is not of Deprivation : For he may become Learned 
that was not Jo. And bejides, the Rule is falje : After 
Indufiion, they would then be difcourjing about Free- 
hold, &c, A Man may be refufed, becauje Non compos^ 
but he cannot be deprived for that CauJe, though the 
Bijhop may provide a Curate, i^c. 

As to the Pretence of Jix Months Notice from the 
Time of the Refufal, 'twas never injijled on at the Bar 
in C B, or B. R. and the Judge who doubted did only 
Jay, he was not fully Jatisfied with the current Opinion 
of the Books. His Doubt arofe upon this, That the 
Caufe of Refujal was not within the Patron's Know- 
ledge. Suppofe the Man had not Epijcopal Orders, but 
pretended to them, and the Patron knew nothing of the 
Matter, Jhould this Prefentation prevent Lapje ? And 
the rejl were all of another Opinion. And the Books 
are full to this EffeS: For, the Patron ought to prejent 
a Man qualiited; otherwije 'tis as no Prefentation; and 
then Lapfe in Courfe. Suppofe he had prefented a mere [103] 
laicusy 'tis as none. Suppofe he had prejented a Woman 
as idonea perfona^ 'tis as none. And thefe Injlances may 
feem Trivial, but our Books do mention them. 

2 Rolfs Abridg. 364. Kelway 49, 59. 34 Hen. 7. 21. 
14 Hen. 7. 21. and Dyer 227. and Sir Symon Degge*s 
ParforCs Counfellor. Upon 
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Upon the whole, the Quejlion is, whether a Court 
of Law Jhall Repeal the Statute of Articuli Cleri? 
Whether the Plea jhall be adjudged ill, which is in the 
very Words of that Statute ; when the fame PaS was 
never pleaded otherwije? Nay, when it hath been 
pleaded thus oftentimes, and never excepted againjl till 
now? 

Wherefore it was prayed that the Judgment might be 
reverjeA 



in Error. 



On the other Side 'twas argued. That the Bijhop's Argument for 
Plea below was too General, and the Plaintiff's Repli- 1^%^^'"***"' 
cation good. That his being ordained a Priejl, and a '" 
Licenjed Preacher, is enough. That this is an Anjwer 
to the Allegation of the Minus Literatusi his being a 
Priejl is a kind of Superjedeas to his Examination. 
That there was no Learning requijite to his having a 
Cure of Souls, which was not antecedently neceJQfary to 
his receiving of Orders. That he ought not to be ad- 
mitted into Orders, unlefs he be ajfured of or named to 
jbme Curacy: AU which juppojes the Qualifications 
requijite for a Benefice with Cure of Souls. Then it was 
urged, that here was not Notice Jufiicient : For 'tis not 
till many Days after the Refufal. For this might have 
put HeU the Patron beyond the Pojjiibility of making a 
newPreJentation: And in all Pleadings of this Sort, the 
Notice is generally alledged to be the fame Day, or 
within a Day or two at the mojl; That certainly it 
ought to be with convenient Notice. But then it was 
urged. That the Jix Months ought not to be from the 
Death of the lajl Incumbent If there be a Perjbn 
Criminal prejented, which the Patron doth or may 
know, as well as the Bijhop, there the Jix Months mujl 
be from the Death ; but if it be upon a Refujal for a 
Cauje which lies only in the Bijhop's Knowledge, then 
it muJl be only from the Notice; and that Notice ought 
to be Perjbnal. But if the Months incur from the 
Death, the Notice Jhould be in convenient Time ; and 
what that is, the Court muJl Judge. 

Then it was urged from Speccot\ Cafe, That this Plea 
is too general and uncertain. That a Temporal Right 
being concerned, the Bijhop ought to have fet forth 
more particularly and dijlinfily the Caufeof his Refufal, 
8 Rep. 68. the certain Caufe of a Divorce muJl be Jhewn. 

II tien. 7. 27. 2 Leon, 169. The Ordinary is a Judge i 

only 
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Reafont for 
Certainty in 
Pleading. 



only of the Matter of FaS, if True : Not if this Matter 
pretended be a Cauje of Refufal. He ought to alledge 
that jb particularly, as to manifejl it to the Court, in 
which the Suit depends, that 'tis a legal Cauje of Re- 
fusal. He is not a Judge, whether Hodder^% Injufiiciency [104] 
in any one Point of Learning be a good Cauje of Re- 
fufal : For, if it jhould be fo, the Temporal Right of 
Patronage would be very precarious. The Court ought 
to have enough before them, whereon to Judge of the 
Cauje, as well as that on IJQfue may be' Joined and tried. 
Here 'tis only jaid, that he is lefs fufflcient, not that he 
is altogether Illiterate. This will put it in the Power of 
the Ordinary to refufe for want of Knowledge in any 
Learning as he thinks fit, as Mathematicks or Anatomy, 
without which a Man may be well Qualified to be a 
ReSor of a Benefice : And the Conjequence of fuch 
Opinion will be much to the Prejudice of Lay Patrons. 
That Certainty in Pleading ought to be encouraged, for 
the Prevention of the Exercife of Arbitrary difcretionary 
Power. That the Wifdom of the Common Law is to 
reduce Things to jingle Quejlions, that the Determina- 
tion upon them may be plain and certain, and known, 
and the Reafons of fuch Determinations may appear : 
Which cannot well be done, if general Allegations or 
Pleadings be countenanced. For which, and other 
Reafons urged by the Counfel, who argued with the 
Judgment, 'twas prayed that the Judgment might be 
affirmed. 



Reply for 
Plaintiff in 
Error, 



Judgment re- 
veried. 



It was replied, on Behalf of the Plaintifi* in the Writ 
of Error, that the Books were very plain, that the jix 
Months were to incur from the Death of the Incumbent : 
And then, if there were not Notice in convenient and 
due Time, in order to enable the Patron to prejent 
again, that this ought to come on the other Side. 

That to require Learning in Prefentees to Benefices, 
would promote the Honour of the Church; nay, of the 
Nation in general. That every Man who knew this 
Prefentee and his Ignorance, even as to the Latin 
Tongue, mujl acknowledge, that the Reverend Prelate 
who refufed him, had done worthily and becoming the 
Charafier of his Order, Family and Perfon. And there- 
fore 'twas prayed that the Judgment Jhould be reverfed; 
and it was reverfed. . 



Robert 
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Robert Davis verfus Dr. John Speed. 

WRIT of Error on a Judgment in Ejefiment in Ufet upon a 
the King's Bench^ for certain Lands in Hamp- ^l?^^^^ 
Jbire. The Declaration was upon the Demijc of i^r<7««j to^eH^r^of 
Cockey: The Verdifi finds, that fFilUam Home and theHuiband, 
Anne his Wife were feijcd of the Lands in Quejlion in i>e dying before 
their Demefne as of Fee, in Right of the Wife ; that ^^^^67^. 
they made and executed a Deed, Covenanting to Levy 4 Mod. 153. 
a Pine thereof, to the UJe of the Heirs of the faid s^*»- 35i- 
[105] frtUiam Harm, lawfully begotten and to be begotten Jf^cUi vT" 
on the Body of the faid Anne his Wife ; and for De- did. 
fault of juch IJOue, then to the Ufe of the right Heirs of 
the jaid fVilliam Home for ever ; and a Fine was levied 
accordingly to theje Ujes; that William and Anne were 
feijed prout lex poftulat ; that they had IJue William 
Home their Son, who died without IJQfue in the Life of 
WilUam and Anne; that /he died; and William the 
Father and Hujband furvived her ; that then he died 
without Ijfue; that the LeJQfor of the Plaintiff is Sijler 
and Heir of the faid William Home ; that after his 
Death /he entered, and was feifed prout Lex pojlulat ; 
that Elixabethy Johanna and others, were Co-heirs of 
the /aid Anne ; that their E/late and Intere/l came by 
mean Conveyances to the Defendant Speed \ that he 
was feifed prout Lex poftulat ; that the Le/for of the 
Plaintiff entered, and Ou/led the faid Speedy and made 
the Demife in the Declaration ; and that the Plaintiff 
entered and was po/feJQfed, till the Defendant entered 
upon him, and Ou/led him : And if it /hall appear to 
the Court, that the Defendant's Entry was Lawful, 
they find the Defendant not Guilty : And if, isfc. Upon 
this fpedal VerdiS, Judgment was given in B. R. for 
the Defendant. 

And now it was argued on theBehalf of the Plaintiff Argument for 
in the Writ of Error, that this Judgment was Errone- Pontiff in 
ous, and ought to be Reverfed : For that the/e Lands "^^' 
belonged to the Heirs of the Hu/band by Force of this 
Deed and Fine. That this was in the Cafe of an Ufe, 
which was to be con/lrued as much according to the 

Intent 
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Intent of the Parties as a Will. That if by any Con- 
JlruSion that Intent could be fulfilled, it ought. That 
the Intent of the Parties here was plain to give this 
EJlate to the Hujband and his Heirs ; that Ufes are to 
be governed by Equity, and that therefore the Meaning 
of the Perjbns concerned was to be purfued. That the 
Woman intended to take Nothing herjelf ; nor to re- 
ferve any Thing, but to part with the Whole. That 
here was an Uje by Implication in the Hujband ; tho* 
none could rejult back to the Hujband, becaufe he had 
none before : But that in this Cafe, as in that of a Will, 
an Uje might by Implication very well be raijed to the 
Hujband ; and then this might be good by way of 
Remainder after the Death of her Hujband ; or create 
an Ejlate-Tail in him by coupling the Uje implied to 
him for Life with that to the Heirs of his Body : And 
that if it were not fo, then that it was good as a fpring- 
ing contingent U/e to the Heirs of the Body of the 
Hujband, &r. and that in the mean Time till that Con- 
tingency happened, the jame was to the Ufe of the 
Wife and her Heirs : And that this ConjlruSion con- 
tradiSed no Rule of Law. That it was no more than 
was allowed in Caje of a Will, by way of Executory 
Devife, according to Pill and Brown*% Caje in 2 Cro, 
that the Ejiate jhould remain in the Wife and her 
Heirs, during the Life of the Hujband. That this was 
never dejigned to take effeS as an Ufe to be vejled 
immediately : And it was no more than if the Deed 
had declared the Ufe to be after the Expiration of [106] 
twenty Years, or at other future Time, to the Heirs of 
the Body of fF'illiam Home; and for Default of fuch 
IJOue, to his right Heirs ; and that fuch Time had 
A Perfon happened ; the Ufe would have vejled in the Heirs of 

capable when fefg Body, or in his right Heirs, if he had died before 
SnJ/hIl>%n.. that Time. That 'tis true, there mujl be a Perfon 
capable of taking at the Time when the Contingency 
happens : And fo there was here, at the Time of his 
Death. That it could never be intended that the Heirs 
jhould take immediately; for that then there was no 
fuch Perfon in being, there could be no Heirs during his 
Life. That this was like the Cafe of fVebb and Sir 
Cafar Cranmer^ where the Trujl of the Ejiate, during 
the Life of the Duke of Southampton^ was adjudged to 
remain in the Heirs of the Devifor ; the Duke himfelf 
not being capable to take it. That here being no Per- 
fon able to take under this Deed and Fine during the 

Hujband's 
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Hujband's Life, it Jhall be conjlraed to remain as it was 
before, till that Life ends ; and then the \]^t ought to 
take effefi : For, otherwi/e, both the Deed and Fine 
are to no Purpofe, they are all in vain ; and the Intent 
of the Parties to it is defeated. And there were cited 
the Lord Pagef% Caje in i Anderjon^ and WoodUtt and 
Dennyy 2 Crook 439, and I Lion. 256. 

On the other Side it was argued with the Judgment, Argument for 
that this Deed and Fine can raljc no UJe to the Heirs ^^^^^'"^ 
of the Hujband according to ^e Rules of Law. It 
was injijled, That if Hujband and Wife do levy a Fine 
of the Wife's Land, and no Ufes are declared, or juch 
Ufes are declared, as are void and can never take effefi; 
juch Fine is to the Ufe of the Wife and her Heirs : 
That in jiich Caje the Ejlate remains as it was ; or if 
the Fine operates any Thing, it Jhall be for the Benefit 
of the Party to whom it did belong before. 

Then it was urged. That this was dejigned to raije 
an Ufe immediately to the Heirs of the, isfc. and that 
there was no Perjbn capable of taking at the Time of 
levyii^ this Fine : The common Maxim in the Law 
proving it^ auod nemo iji hares yiventis. That the 
Name and Nature of an Heir import a SucceJQfor after 
Death ; that this being dejigned to raife an Ufe ex pra^ 
fentiy and no Perfon being capable of taking at that 
Time, the fame mujl be void. That this is the Cafe of 
a Deed executed in the Life-time of the Parties : And 
not a Will, where large Allowances are often made in 
Favour of fuppofed Intentions, by Reajbn that Perfons 
are often furprifed by Sicknejs, and prefumed to want . 
the AJJiJlance of Counfel ; but the Rules of Law are 
always allowed to govern in ConJbuSion of Deeds. 
Then it was urged, that nothing was ever dejigned 
to the Hujband himfelf by this. That no Words in 
the Deed can favour fuch a Prefumption. That this 
mujl either work as an Ejlate in prefent, or by way 
of remainder : If the latter, then by the known Rules 
of Law, there mujl be a particular Ejlate to fupport it ; 
and fuch particular Ejlate mujl be either expreJIed 
or implied. Here is none exprejfed : And if implied, 
[107] it mu^ be in the Wife : And if in her ; then Jhe dying 
before the Hujband, her particular Ejlate did determine 
before the Remainder could take Place; and confe- 
quently by all the Rules of Law it can never take 
place. And no particular Ejlate can be implied, in or 

T for 
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for the Hujband : For that there is nothing faid Jhew- 
ing juch Intent, and if the ConJlruSion of Law be to 
prevaily then, as was urged before, that is in Favour of 
the Wife. But here it was plainly defigned to take 
effefi immediately, and therefore void; becaufe there 
was no Perfon in Being capable of taking at the Time 
the EJlate was intended to vejl : And no Ufes are to 
be executed by the Statute, which are limited againjl 
the Rules of the Common Law, ChueUeigh^s Cafe, I 
Rep, 129. if the Limitation of an UJe be at this Day 
to A. for Years, and afterwards to the Ufe of the Heirs 
or Wife of B. which jhall be, this is void : Becauje 
'twould have been void, if limited, in PoJOfeifion, Dyer 
190. the Earl of BedforiP% Cafe in Popham^ 3, 4. and 
82. refolved in like Manner to be void : Becaufe 'twould 
have been ^o in an EJlate conveyed at Common Law. 
And all that can be obJeSed is, that then this is all 
void, which is no more than may be pretended upon 
every imperfefi Conveyance : But here the Cafe is in a 
Court of Law, and the Defendant is a Purchafer who 
hath been thirty Years in PoJOfeifion, tho' that doth not 
appear in the Cafe. 

And it was faid. That as to the Notion of a fpringing 
contingent Ufe, 'tis hardly intelligible in itfelf ; and by 
no Means applicable to this Cafe : Becauje here are no 
Words in this Deed, that carry any Relation to a future 
Time or Contingency. And the ObJeSion is only this. 
That the Conveyancer was mijlaken in his Judgment ; 
or that the Parties knew not what they meant ; or that 
they meant to create fuch an EJlate, and in fuch a Man- 
ner, as the Law will not allow : And neidier of thefe 
are Reafons fuiHcient to prevail for the Rever/ing of a 
Judgment given according to the Rules of Law, by 
which Men's Inheritances have all along been governed, 
and upon which many EJlates do now depend. 

'Twas further urged. That the contrary Opinion, 
which mujl be advanced to annul this Judgment, would 
render the Law and Men's Conveyances as doubtful 
and uncertain as lajl Wills and Te^aments ; and fub- 
mit Men's Titles to the Arbitrary Power and Will of 
thofe that Jhall Judge of them. It is to impower them 
to fuppofe Intentions where not exprejfed, and to raife 
Ufes by Implication, where they were never dejigned : 
And in Jhort, 'twill dejlroy all the Difference between 
good and bad Conveyances ; and enable Men to Limit 
UJes and raije EJlates contrary to, and in different 

Man- 
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Manner from what the Law hath hitherto allowed. It 

wQl render Purchajes more uncertain than they are at 

prejent ; and that's more than enough already. And 

the Conjequence mujl be to produce a Confujion in 

Property, (sTr. wherefore, upon the whole, it was prayed. 

That the Judgment might be aiHrmed. And it was Judgment 

affirmed accordingly. affirmed. 



[108] Watts & ar verfus Crooke. 

A PPEAL from a Deaee in Chancery : The Cajc Diftribution 
j\ in Jhort was this ; That Peter Crooke and Eliza- !?,^* ^/^J 
bethhii Wife, who was Sijler of the half Blood to fnSftate'r 
George Watts^ claimed to have an equal Share with £ibte. 
John fVatts and Elizabeth Camfieldy who were Brother * y^^in '^' 
and Sijler of the whole Blood to the Deceajed, of his % Vctoq 124! 
Perjbnal EJlate ; and a Decree was made in Chancery 
in Favour of Crocie and his Wife. 

It was argued on Behalf of the Appellants, That the Argument for 
half Blood ought to have but a half Share. That in AppeUants. 
the Caje of Inheritances the whole Blood was preferred. 
And that, tho' fuch Rule could not govern entirely in 
this Ca/e, yet it jhewed which ought to have the Pre- 
ference. That the true Reajbn of Dijlribution was ReaTonofDif- 
this. The Law was to give in like Manner, as he might tnbuiion. 
reajbnably be Juppojed willing to have given his EJlate, 
in Caje he had made a Will, and had not been jtir- 
prijed by a fudden Death ; that every Man was jup- 
pojed to favour his next of Kin ; that the Statute of 
Dijlributions did the jame Thing ; and then that the The whole 
whole Blood was nearer of Kin, becaufe he did partake ^^^^^^ 
of both the Stocks from whence he came ; that the 
Relation or Kindred in this Caje entirely came from the 
Parents ; that this was not an Alliance by his own 
Contrafi, as Marriage, or the like ; that the Inclination 
was fuppofed to arije to them from the Natural Love 
he bore to the Common Ancejlors ; that juch Inclination 
could never be fuppojed equal, where the Party was 
only of the half Blood. And much to this Effefi; and 
many Arguments drawn from the Civil Law were urged 

in 
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in Favour of the Appellant, and feveral Precedents 
cited, where it had been judged Jince the Statute for 
the half Blood to have but a half Share, by Sir Richard 
Lloyd. 



Argument for 

the Refpon- 

dents. 

Half Blood as 

near a Kin, 

and of equ^d 

Degree. 



Precedents. 



2 Mod. 204. 
2 LeT. 173. 

1 Vent. 307. 

2 Vent 317. 
Jon. 93. 



2 Chan. Rep. 

Vem. 305, 
314, 432, 465. 



On the other Side it was argued, That the half Blood 
is as near a Kin to the Intejlate, as the whole Blood, 
and ought to have an equal Share of thePerfonal EJlate 
with the whole Blood ; that the Party mujl be prefumed 
equally inclined to each Parent ; that die Brodier of 
the hdf Blood was as much a Brother as one of the 
whole ; that the whole Blood was preferable in Defcents, 
but that was only upon account of a Maxim in the 
Law ; whereas here they are equally of Kin ; the whole 
Blood is no more a Brother than the half; in the fame 
Relation there can be no Difference or Degree ; it might 
as well be pretended to have a Difference allowed upon 
the account of Seniority ; that Opinions and PraSiJe 
had been with the Decrees ; that this hath been taken 
to be the Law in Weftminjl. HalL Before the Statute, 
'twas held that a Si/ler of the half Blood is in equal 
Degree with the whole, Brown verfus Wood^ Mien's Rep, 
36. and fo cited in Smith's Cafe. Mod. Rep. 209. So 
in the Cafe of Alilborne and Milbome^ 30 March 167 1, 
before the Lord Keeper Bridgman, fV. M. had by 
Will devifed all his Lands in Trujl to pay every Bro- 
ther and Sijler he had living 40/. per Annum each, and 
he had feveral Brothers and Sijlers, both of the half and 
whole Blood; the Brothers of the whole Blood did 
oppofe the Payment of the 40/. per Annum to thofe of 
the half Blood ; but it was adjudged and decreed, that 
they are equally entitled to the \oL per Annum apiece, 
and enjoyed accordingly. Farmer verfus Lane and 
Najh in Chancery^ 26 O£lob, 1677. declared and adjudged 
by the Lord Chancellor Nottingham^ That the half 
Blood are in equal Degree of Kindred with the whole 
Blood, and ought to have an equal Share of the Perjbnal 
E/late. The like was in the Cafe of Stapleton and the 
Lord Merion againjl the Lord Sherrard and his Lady, 
in Chancery by Judge JVindham^ 13 June 1683. the 
Cafe was thus : Robert Stapleton had a Sijier of the 
whole Blood, and a Brother and Sijler of the half Blood, 
and died Intejlate : Admini/lration was granted to his 
Wife the Lady Sherrard^ who claimed a Moiety of the 
perfonal E/late by the Cujlom of the Province of Torky 
and a Quarter of the other Moiety by Force of the AS 

for 
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for Dijlribtttion of Intejlates EJlates; and adjudged 
that the Wife jhould have only one Moiety, and the 
other Moiety to be divided equally between the Brothers 
and Sijlers both of the whole and half Blood. This 
Cauje was Reheard the jeventh of May 1685. by the 
Lord Guilford^ upon the Certificate of his Grace the 
Lord Archbijhop, to whom it was referred to certify the 
Cujlom of the Province of Tork ; who certified that the 
Wife Jhall have only a Moiety, and the other Moiety 
/hall be divided amongjl the next of Kindred, and ad- 
Judged that the half Blood jhall have an equal Share 
with the whole, and Jo the former Decree was con- 
firmed. 

The fame was adjudged by Mr. Jujlice Charlton^ June % Chan. Rep. 
30. 1685. in the Cafe of PulUn and his Wife againjl 3oo. 
Serjeant^ in the Court of Chancery. 

The like was, amongfl other Things, declared and 
decreed by the Lord jeffryes^ Febr. 19. 1686. in the 
Cafe of the late Lord Winchelfea againjl Norcliff and 
fVeniworthi upon which Hearing were prefent and 
ajfijling the then Lord Chief Baron AtkynSy and Mr. 
Jujlice Lutwich; and fo was it Nov. 20. 1689. between 
Stephens and Throgmorton in Chancery. 

It hath likewife been held fo in the Ecdefiajlical 
Court; and accordingly adjudged by Sir Richard 
Raynes upon Jblemn Argument, by the mojl eminent 
Counfel, both of the Civil and Common Law, in the 
Cafe of James Storey^ Febr. 26. 1685. and in the Cajc 
of George Howies^ by the fame Judge, upon Jan, i. 
1687. 

Then it was urged. That the Statute olijac, 2. for 
Reviving and Continuance of feveral AAs of Parliament 
therein mentioned, proves this : For 'tis enafied. That 
if after the Death of the Father^ any of his Children 
\\Vi\jhaU die intejiate without Wife or Children in the. 
Life-time of the Mother ^ every Brother and Sifter y and 
the Reprefentatives of them^ Jhall have an equal Share ; 
and that a Brother of the half Blood is a Brother to the 
Intejlate as well as a Brother of the whole Blood, and 
therefore ought to have Share, and an equal Share with 
the Rejl. And upon Conjideration of all thofe Prece- 
dents, and there being no Praflife againjl it, except that 
of Sir Richard Lloyd^%y it was prayed that the Decree Decree con- 
might be confirmed ; and it was confirmed. firmed. 
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Charitable 
Ufes. 
Delegates. 
aVern. Ii8. 



APPEAL from a Decree of the Lord Chancellor, 
which over-ruled the Exceptions taken by the 
Appellant, to a Decree made by CommijQ[ioners for 
Charitable Ujes, concerning a Gift by Bijhop Wamer*% 
Will; and the fame was received, and the Parties 
ordered to anfwer. And each Side bein^ heard by their 
Counjel, the Decree was affirmed. Vtde the Statutes 
concerning Charitable Ufes and the Delegates; and 
Square how they differ ; and whether an Appeal doth not 
lie upon a Sentence by Delegates, as well as on a De- 
cree of Chancery upon a Decree of CommijQIioners for 
Charitable Ufes? 



Error in Par- 
liament from 
Judgment in 
Exchequer 
Chamber. 



Briggs verfus Clerke. 

WRIT of Error on a Judgment in B. R. affirmed 
in the Exchequer-Chamberj upon a Verdi£i in 
Debt for the Efcape of one Cook ; and none appearing 
for the Plaintiff in the Writ of Error, the Judgment was 
affirmed with the Increafe of Forty Pounds in Cojls. 

Vide the Cafe of ElRfon and Warner^ Mich. i8 Car. 
2. B. R. 2 Keble 91. Whether a Writ of Error lies in 
Parliament after Judgment affirmed in the Exchequer^ 
Chamber? Or if that proceeding in the Exchequer- 
Chamber doth not come in lieu of Error in Parliament, 
according to the Statute of ERv^. 
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[in] William Bridgman & aV verfus Rowland 

Holt Gf al\ 

A WRIT of Error and Petition in Parliament. Affi«eofiVb«/ 
The Cafe below was thus : William Bridgman o^^*^^ chief 
brings an AQize for the Office of chief Clerk for inroU- cierk for in-^ 
ing of Pleas in the Court of King^s Bench; and the roUing Pleas in 
Plaintiff declares that the Office of chief Clerk for in- ^^ ^y ^*>" 
rolling of Pleas in the Court of King*s Benchf was Time The S^ 
out of Mind granted and grantable by the Kings and 
Queens of this Realm; and that King Charles the 
Second, by Letters Patent under the Great Seal of 
Englandy Dated the Second of June in the five and 
twentieth Year of his Reien, (after a Recital that 
Robert Henley and Samuel Jf^ightwick were duly ad- 
mitted to this Office for their Lives) gi-anted this Office 
(upon the Petition of Eliott) to Silas TituSyfo foon as it 
jhould become void; and thsX Wightwick was dead, 
and Titus had furrendered his Patent, did, in Conjidera- 
tion of Service done by the Earl of Arlington^ grant this 
Office to the Plaintiff and his Heirs, for the Lives of the 
Earl of ArUngtm^ Duke of Grafton and Duchefs of 
Grafton^ and die longer Liver of them, from and after 
the Death, Forfeiture or Surrender of Sir Robert Henley y 
and that Sir Robert Henley was dead, and that there- 
upon the Plaintiff became jeijed, and was jeijed of the 
Office till the Defendants did dijeife him, ^c. 

The Defendants pleaded that they did not wrong or 
dijjeije the Plaintiff. 

Upon the Trial of this General IfTue at the Bar of Proceedings 



the Kinfs Bench before the three puijne Judges (the Wow in ^.^. 
Chief Jujlice then Jitting near the Defendant's Counfel 
upon a ChsAx uncovered) the Plaintiff gave in Evidence 
the Letters Patent of 2 June 25 Ckxr, 2. Then it was 
propofed by the Counjel for the Defendant, That they 
would pr6ve their Allegation, that the Office was an- 
ciently granted by the Kings and Queens of England^ as 

was 
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was declared ; but no Evidence was given bejides this 
Patent of Car. 2. 

Then the Counjel for the Defendant, waving the jujl 
Exception which they might have taken to the PlaintiiTs 
Grant as to him and his Heirs (which ought not to be 
of Juch an Offlce, for that by that Means it might come 
to an Infant) injijled upon the mere Right of Granting 
the jaid OfHcey viz. that it was not grantable by the 
Crown, but was an Office belonging to the Chief Jujlice 
of the King's Bench ^ and grantable by him. 

Then to prove this, it was jhewn. That this Officer [lI2] 
is to inroU Pleas between Party and Party only, and had 
nothing to do with any Pleas of the Crown or Criminal 
Matters ; that all the Rolls and Records in this Office 
were in the Cujlody of the Chief Jujlice ; that all the 
Writs to certify or remove the Records in this Clerk's 
Office, are direfied to the Chief Jujlice; and from the 
Nature of the Imployment, 'twas inJiJled, that in Truth 
he was but the Chief Jujlice's Clerk ; and that conje- 
quently the fame mujl be granted by the Chief Jujlice. 
Evidence by And for further Proof, it was Jhewn by the Records of 

thT ot^ant ^^^ Court, that for the Space of two hundred and thirty- 
in Error. ^ve Years pajl, this Office when void had been granted 

by the Chief Jujlice, and enjoy'd accordingly under Juch 
Grants. In Trin, 36 //. 6. Rot. 36. inter placita Reg, 
Anno Dom. 1458. It is inroUed thus. Be it remembered^ 
that the Tenth g^July this Term^ in the Court of our Lord 
the King at Wejlminjler, came William &>nd, chief 
Clerk of our Lord the King for inrolling Pleas^ before the 
King himfelf in his proper Perfon; and in the fame Courts 
of his Free-will^ did furrender his Jaid Office into the 
Hands of Sir John Fortefcue, Kt. Chief Juftice of that 
Court y (to whom of Right it doth belong to grant that 
Office to whomfoever he pleafeth^ whenfcever that Office 
Jhall be void^ during the Time that the faid Sir John 
Fortefcue /hall be Chief Jujiice) and that Office doth re- 
Jign and relinquifl) to the Ufe of William Brome ; and 
the faid Chief Jujlice doth accept the faid furrender y and 
doth the fame Day grant the faid Office to the faid William 
Brome, who is prefently admitted into th^Jaid Office for 
his Life^ andfworn accordingly. 

Mich. I E. 4. Rot, 51. Upon Brome'% Surrender to 
Sir John Markham then Chief Jujlice, the Chief Jujlice 
grants it to Mr. Sonde^ who is admitted for Life, and 
Jworn. 

Mich. 
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Micb^ 8 £. 4. Rot, 26. 1467. Upon the Surrender 
of JVilliam Sonde to the faid Sir John Markham then 
Chief Jujlice, he grants it to Reginald Sonde ^ who is ad- * 
mitted and jwom. 

Reginald Sonde enjoyed this Office till the Time of 
Henry the Seventh, and then Bray came in, and was 
Clerk till the 13 if. 7. and then came in Roper. 

Hill. 9 if. 8. Rot. 3. Anno 1518. Upon the Surrender 
of this Place to Sir John Fineux Chief Jujlice, by John 
Ropery the Chief Jujlice grants the Office to Sir John 
Roper and William Roper^ who are admitted for their 
Lives and /worn. 

Hill. I £sf 2 £. 6. Anno 1547. Upon the Surrender 
of ff^illiam Roper (Sir John being; then dead) to Sir 
Richard Lifter then Chief Jujlice, he grants the Office 
to William Roper and Rute Heywoody and they are ad- 
mitted and jwom. 

Hill 15 El 1573. Upon the Surrender of William 
Roper {Heywood being dead) to Sir Robert Catlin then 
CMef Jujlice, he granted this Office to John Roper and 
Thomas Roper for their Lives, and they are admitted and 
. Jwom. 
[113] A^ch. 14 Jac, 1. Rot, 2. Anno 1616. Upon the Sur- 
render of John Roper {Thomas being dead) to Sir Henry 
Montague then Chief Jujlice, he grants the Office to 
Robert Heath and Robert Shute for their Lives, who are 
admitted and Jwom thereupon. 

Hill 18 Jac. I. 1620. Shute htixkg dead, upon Sir 
Robert HeatK% Surrender to Sir James Leigh then Chief 
Jujlice, he grants the Office to Sir Robert Heath and 
George Pamiot their Lives, and they are /worn and ad- 
mitted in Court. 

Mich, 5 Car. i. Upon the Surrender of Sir Robert 
Heath and Sir George Paul to Sir Nicholas Hide then 
Chief Jujlice, he grants it to Robert Henley and Samuel 
Wigbtwick for their Lives, and they are admitted and 
fwora. 

Trin. 1654. Upon Wightwick*% Surrender to //. Roll 
then Chief Jujlice (Henley being then under Sequejlra- 
tion) the Chief Jujlice grants it to Sam. Wigbtwick and 
to Robert Henley Junior for their Lives, and they are 
admitted and fwom. 

Mich. 12 Car. 2. Upon th^ Surrender of Samuel 
Wigbtwick and Robert Henley to Sir Robert Fofter then 
Chief Jujlice, he grants it to Henley and Wigbtwick for 
their Lives, and they are fworn. Wigbtwick died foon 

U after 
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after, and Sir Robert Henley cnjoy'd it under that Grant 
32 Years. 

And it was objerved on Behalf of the Defendant, 
That in all thefe Records produced and read in Court, 
after the Mention of the Surrender to the Chief lujlice, 
there are thefe Words, To whom of Right it doth belong 
to grant that Office whenfoever it Jhall be void. 



The Clerk of 
the Crown in 
the King*t 
Bench, and his 
Office and 
Duty. 

The Protho- 
notary there, 
and hit Office. 



TheCuftoi 
Brevium. 



It was then further injijled on and proved. That there 
are, in the Nature of Clerks, three conjiderable OfRcers 
of the Court of King's Bench: The firjl and chiefc/l is 
the Clerk of the Crown, called jbmetimes Coronator iff 
y/ttornat* Domini Regisy l^c, his Bufinejs is to draw all 
Indifiments, Informations, ^r. in Pleas of the Crown. 
This Officer being the chief Clerk in Court, is always 
made by Patent under the Great Seal. The fecond 
Officer is this, the Prothonotary or chief Clerk for 
inroUing Pleas between Party and Party in Civil 
Matters : He and his Under-Clerks do inroll all Decla- 
rations, Pleadings, t^c, in Civil Caufes, efpecially where 
the Proceedings are by Bill. This Clerk files in his 
Office all Bills, Declarations, lie. and all the Writs of 
this Court in Civil Matters, are made by him and his 
Under-Clerks, and tejled by the Chief Jujlice. And he 
hath the Cujlody of all Returns of EUgitSj Executions^ 
Scire Facias* s^ and the filing of all Bills; every of which 
are, in the Eye and Judgment of the Law, in the Hands 
of the Chief Jujlice, whofe Clerk this Officer is. 

The third is the Cti/los Brevium^ who keeps all the 
Rolls and Records of Judgments in this Court ; which 
are alfo jaid to be in the Cujlody of the Chief Jujlice : 
And this Office, when void, is in his Gift and Dijpofal. 

It was further Jhewn on the Behalf of the Defendants, 
That in the Statute of E. 6. againjl the Sale of Offices, 
there is a Saho to the two Chief Jujlices and Judges of 
AJJize, to difpoje of the Offices in their Difpojition, as 
they ufed formerly. And ever Jince that Statute, theje 
two Offices of chief Clerk to inroll the Pleas, lic.^ and 
the Cuftos Brevium^ have without Controul been difpojed 
by the Chief Jujlice of the Court of King^s Bench. And 
it is aljb objerved. That in the Grant of this Office to 
Mr. Bridgman the Plaintiff, it is recited that Henley and 
fFightwick were debito modo admitted to this Office, 
and yet they never had any Grant from the Crown, nor 
any other Grant, except that from the Chief Jujlice 
before mentioned. Then 
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Then to prove the Defendant's Title to the Office, 
the Grant of the now Chief Jujlice to them for their 
Lives, was produced, and read, and proved, and that 
they were admitted and fwom. 

To anjwer all this Evidence, there was produced the Evidence below 
Copy of an AS of Parliament which was made in 1 5 £. ^o' Plaintiff in 
3. to this EfFeS: // is confentedy that if any of the Offices ^^'' 
aforefaid (which are other great Offices mentioned in the 
AS) or the Controller or chief Clerk in the Common 
Bench or King's Bench, by Death or other Cafe be oujied 
of their Office^ the King^ with the Confent of the great 
Meny fs^f., Jhall put another fit Per/on in fuch Office, 
From whence the PlaintifTs Counjel would have in- 
ferred. That the King had a Right to grant this Office; 
and that this A3 was declaratory of jtich his Right ; 
and that all the Grants from the Chief Jujlices ever jince 
that A3, were but U/urpations on the Crown; and that 
no Ufage of granting it by the Chief Jujlices could pre- 
vail againjl the King's Right. 

To this it was replied. That the ASL was repealed, as Reply below 
did appear by the Record itjelf, as well as by their own fof Defendant 
Copy produced. And for a further Anfwer, 'twas faid, *° "°'' 
That the Office in Quejlion was not the Office men- 
tioned in that AS; for that AS mentions the chief 
Clerk of the King^s Bench j which is the Clerk of the 
Crown ; and fo called in the 2 //. 4. the Statute againfi 
Extortion. And he is in Reality the chief Clerk in that 
Court, and hath Precedency of this Officer both in 
Court and elfewhere. And that this Officer is not called 
chief Clerk in the King's Bench^ altho' he is the Chief 
for inrolling of Pleas Civil in that Court. And the 
conjlant UJage explains the Meaning of that AS. And 
that the Officer called the chief Clerk was meant to be 
the Clerk of the Crown; for that that Office hath been 
always granted by Letters Patent, according to that 
AS : And the Office in Quejlion was never enjoyed one 
Day by Virtue of a Grant from the Crown. 

The Defendants did further . injifl. That it was a 
Scandalous Imputation upon all dioje Chief Jujlices, 
who were Perfons of Probity and Virtue, and had clear 
Reputations, to Jurmije that they impojed and ujiirped 
upon the Crown, as they mujl all have done, if the 
[115] Right of granting this Place be in the King : And Sir 
Robert Heathy that was the King's Attorney, took a 
Grant of the Office in Quejlion from the Chief JujUce ; 

and 
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and upon his Admittance, the Right of the Chief Juf- 
tice to grant it is affirmed upon Record. 

Then all this Evidence on both Sides being given, 
and the fame being Jlrong on the Defendants Behalf; 
the Court propofed to the PlaintifPs Coun/el to be 
Nonfuit : Which they would not ; but prayed the 
Court to dire£{ the Jury, Jbme of them faying that they 
would take another Courfe. And then the Court did 
briefly fum up the fame, and particularly the Evidence 
of the AS. 15 £. 3. and what was urged from it by the 
Plaintiff, and the Anfwers made thereto, and left the 
Matter to the Jury upon the whole. The Jury with- 
drew, and after fome Time gave a Verdifi for the De- 
fendants. 



Bill of Excep- 
tions. 



Refiifed by the 
Court, and 
why. 



Upon this Verdifl, the Counfel for the PlaintifF 
prayed Leave to bring in a Bill of Exceptions ; and 
produced in Court, and tendered to the three Judges to 
be fealed, a Parchment Writing in Form of fuch a 
Bill ; in which, after a Recital of the Declaration and 
IJJue in the Caufe, 'tis alledged. That the Plaintiff's 
Counfel produced in Evidence the Grant of the Office 
to the PlaintifF; and that they jhewed to the Court and 
Jury, that the Office is of the Grant of the Crown : 
And that to make out the Right of King Charles the 
Second to grant this Office to the PlaintifF, they gave in 
Evidence die 15 £. 3. which in the Bill is fet out 
at large (and is in Subjlance as is before fet forth.) 
And 'tis further alledged in the Bill, That the JuJUces 
refufed to allow, admit and receive the Allegations and 
Matters given in Evidence as fufflcient to prove the 
Plaintiff's Title to this Office, by Reafon whereof the 
Jury found. That the Defendant did not dijjeife the 
PlaintifF; and prays that the Jujlices would put their 
Seals to it, according to the Statute of Wejiminftir 2. 
cap. 31. 

The JujUces upon reading this Bill did refufe to 
Seal it, 

I. Becaufe 'tis ajerted therein, That the PlaintifPs 
Counfel did Jhew that this Office was of the Gift and 
Grant of the King, whenfoever it /hould be void; 
whereas there was no fuch Evidence to Jhew any fuch 
Right in the King offered, or pretended to, befides the 
Patent in Qucjlion and the AS of E, 3. 2. That 
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2. That the Judges refufed to allow, admit and re- 
ceive the Allegations and Matters given in Evidence for 
the Plaintiff as Jiifflcient to maintain his Title; whereas 
they were given in Evidence and conjidered ; and if it 
be meant as a fufRcient Evidence to controul and over- 
rule all other; that doth not belong to the Court in 
Trials to determine, unlefs referred to them upon De- 
murrer to Evidence, but is the proper Bujinejs of the 
Jury : And if the Party be aggrieved, the Remedy is 
an Attaint. Nor can it be pretended that the Defen- 
dant*s Evidence was admitted to over-rule the Record 
[116] produced : Becauje no Objediion was made to the De- 
fendant's Evidence at the Trial ; and the fame was all 
given before the Record of 15 E, 3. was produced ; and 
confequently the Jury mujl conjider the Force of it; for 
Evidence on both Sides being given by the Law of 
England^ the Decijion of the Right belongs to tha Jury; 
And the A3 of E. 3. being repealed, 'tis no Matter of 
Law, but the mqfl which could be made of it was, that 
it was Evidence, which mujl be left to the Jury, together 
with the Defendant's Evidence. But no Bill of Excep- 
tion will lie in Jtich a Caje by the Statute, when the 
Evidence given is admitted as Evidence, and left to a 
Jury; and where no Oppojition was made to the De- 
fendant's Evidence, as here in this CaJe: And there- 
fore in this Cafe a Bill of Exception could not be 
warrantable, becaufe the Plaintiff's Evidence was not 
refiijed or over-ruled ; nor was the Defendant's Evidence 
fit to be rejefied, or fo much as oppofed by the Plaintiff. 
And as to the Allegations made by the Counfel, and 
not proved, thofe never could be an Exception. And 
for thefe and other Reafons the Judges refufed to Seal 
their Bill. 

Upon this a Writ of Error is brought, and a Petition Error in Par- 
was exhibited to the Lords Spiritual and Temporal in lament, and 
Parliament AJembled, in the Name of the Lady T/JzWAz ii^JJgV 
DuchefsofGr/2/^tf»,and fyUliam Bridgman her irujttef Record imper- 
Jhewing that King Charles the Second granted the ^^ 
OfRce in Quejlion to ff^. B. for the Lives of Henry 
Earl of Jrlingtmy Henry Duke of Grafton^ and of the 
Petitioner the Lady Ifahella^ in Trujl for the Duke, his 
Executors and Adminijlrators, to commence after the 
Death of Sir Robert Henley; that upon the Death of Sir 
Robert Henly^ the Petitioner by Virtue of the faid 
Grant was well entitled to the faid OfHce ; but was in- 
terrupted 
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terrupted in receiving the Profits by Rowland Holty 
Efq. Brother to the Lord Chief Jujlice Holty and by 
Eikuard Colemarty Gent, who pretended to be admitted 
thereto by jbme Grant from the Chief Jujlice ; that 
thereupon an A0ize was brought for the faid OfRce, 
which came to Trial ; and the Petitioners Counfel in- 
Jijled upon an ASt of Parliament, proving the King to 
have the Right of granting the faid Office, which the 
Judges would not admit to be juffldent to prove the 
King's Right to grant the fame. That the Petitioner's 
Counfel did thereupon pray the Benefit of a Bill therein 
to be allowed, and fealed by the Judges according to 
Law. And the Petitioner's Counfel, relying upon the 
faid A3 of Parliament as fufflcient Proof of the King's 
Right, duly tendered a Bill of Exceptions before Judg- 
ment in the AJJize, which the Judges upon the Trial 
faid they would Seal, yet when tendered to them in 
Court before Judgment, would not Seal the fame. 
Thereupon Judgment was entered againjl the Peti- 
tioner's Title in the AJJize by Default of the Judges not 
allowing and fealing the faid Bill, according to the 
Duty of their Office by Law ; whereby they are hin- 
dered from making the Matter of the faid Bill Part of 
the Record of the faid Judgment now brought and de- 
pending before your Lordjhips, upon a Writ of Error in 
Parliament, for reverfmg the faid Judgment in the [117] 
AJJize; and fo are precluded from having the full 
Benefit of the Law by the faid Writ of Error, to ex- 
amine, reverfe and annul the faid Judgment: Where- 
fore the Petitioners prayed that their Lordjhips would 
be pleafed to order the faid Judges, or fome of them, to 
Seal the faid Bill of Exceptions, to the End the faid 
Cafe might (as by Law it ought) come entirely before 
their Lordjhips for Judgment, ^c. 

Upon reading this Petition, 'twas ordered that the 
Lord Chief Jujlice, and the rejl of the Judges of the 
Court of King's Benchy Jhould have Copies of the Peti- 
tion, and put in their Anfwer thereunto in Writing 
on ... . next. 

At the Day appointed, there was delivered an An- 
fwer in thefe or the like Words : 

The Anfwer of William Dolben, William Gregory 
and Giles Eyre, KnightSy three of their Majejlies 

Jujlices 
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yujiices ajjigned to hold Pleas in their Court of 
King's Bench at Wejlminjler, to the Petition of the 
moft Noble Ifabella Duchefs of Grafton, and Wil- 
liam Bridgman, exhibited by them to your Lordjhips, 

THESE ReJpondentSy by Proteflation, not owning The Anfwer 
or allowing any of the Matters of the Petition °^5*** *j!j7*^ 
to be True, as they are therein alledged, and Javing to of the King" 
themjelves the Benefit of all the feveral Statates'herein- Bench, 
after mentioned, and all the Right they have, as Mem- 
bers of the Body of the Commons of England^ to defend 
themjelves upon any Trial that may be brought againjl 
them, for any Thing done contrary to their Duty, as 
Judges, according to the due Courfe of the Common 
Law, (which Right they hold themfelves obliged to in- 
Jijl upon, in Anjwer to the faid Petition) think them- 
jelves bound to jhew, and offer to your Lordjhips* Con- 
/ideration. 

That the Petition is a Complaint againjl them for 
refujing to Seal a pretended Bill of Exceptions, con- 
trary to a Statute in that Behalf, as the Petition pre- 
tends, without fetting forth the Tenor of the faid Statute, 
or what that pretended Bill was ; whereas that Statute 
is the Statute of Wejlminfter 2. cap. 31. and doth ena6{. 
That if any impleaded before any Jujlices, dofh offer 
an Exception, and prays the Jujlices to allow the fame, 
and they refufe fo to do, the Party offering the Excep- 
tion, is thereby to write it, and prays the Jujlices to 
Seal it, which they, or one of them, are thereby enjoined 
to do : So that if the pretended Bill was duly tendered 
to thefe Refpondents, and was fuch as they were bound 
to Seal, thefe Refpondents are anfwerable only for it 
by the Courfe of the Common Law, in an A6{ion to be 
brought on that Statute, which ought to be tried by a 
Jury of Twelve honejl and lawful Men of England^ by 
the Courfe of the Common Law, and not in any other 
Manner. 
[118] And the Refpondents further Jhew, and humbly offer 
to your Lordjhips* Conjideration, That the Petition is 
a Complaint in the Nature of an Original Suit, charging 
thofe Refpondents with a Crime of a very high Nature; 
in afiing contrary to the Duty of their OfHce, and fo 
altogether improper for your Lordjhips' Examination or 
Conjideration, not being any more triable by your Lord- 
Jhips than every Information or Aflion for Breach of 
any Statute Law is; all which Matters are by the 

Common 
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Common Law, and Jujlice of the Land, of Common 
Right to be tried by a Jury. 

And the Petition is wholly of a new Natare, and 
without any Example or Precedent, being to compel 
Judges, who are by the Law of the Land to a£{ accord- 
ing to their own Judgments, without any Conjlraint or 
Compuljion whatfoever ; and trenches upon all Mens 
Rights and Liberties, tending manifejUy to dejlroy all 
Trials by Jury. 

And it is further manifejl, That this Complaint is 
utterly improper for your Lordjhips Examination, for 
that your Lordjhips cannot apply the proper and only 
Remedy which the Law hath given the Party in this 
Cafe, which is by awarding Damages to the Party in- 
jured (if any Injury be done) for thefe are only to be 
ajfejfed by a Jury. And they, thefe Refpondents, are 
jb far from apprehending they have done any Wrong 
to the Petitioners in this Matter, that they humbly offer, 
with your Lordjhips Leave, to wave any Privilege they 
have as AJfijlants to this Honourable Houfe, and ap- 
pear Gratis to any Suit that jhall be brought againjl 
them in WeJiminfter-haUy touching the Matter com- 
plained of in the Petition. 

And they further, with all Humility offer to your 
Lordjhips' Conjideration, That as they are Judges, they 
are under the jblemn Obligation of an Oath to do Juf- 
tice (without rejpeS of Perjbns) and are to be fuppofed 
to have aSed in this Matter with and under a due Re- 
gard to that jacred Obligation : And therefore to im- 
pofe any Thing contrary upon them, may endanger the 
Breaking of it, which they humbly believe your Lord- 
jhips will be tender of. 

And they further humbly jhew to your Lordjhips, 
That by a Statute made in the 25th of E. 3. cap. 4. it 
is enaSed, That from thenceforth none jhall be taken 
by Petition or Suggejlion to the King, or his Council, 
unlefs by Indifiment or Prefentment of good and lawful 
People of the Neighbourhood, or by Procefs by Writ 
Original at Common Law ; and that none jhall be put 
out of his Franchijc or Freehold, but by the Courfe of 
the Common Law. And by another Statute in the 
28th of E. 3. cap, 3. it is exprejly provided that no 
Man jhall be put out of his Lands and Tenements, nor 
impriJToned or dijinherited but by due Procejs of Law. 
And by another Statute made in the 42 E. 3. cap, 3. it 
is enaSed, That no Man jhall be put to anfwer with- 
out 
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out Prejentment before Jujlices, or Matter of Record 
on due Procefs and Original Writ, according to the old 
Law of the Land. 
[119]] And the Refpondents further Jay, That inafmuch as 
the Petition is a Complaint, in the Nature of an Ori- 
ginal Caufe for a fuppojed Breach of an A3 of Parlia- 
ment ; which Breach (if any be) is only Examinable 
and Triable by the Courfe of the Common Law, and 
cannot be Jo in any other Manner ; and is in the Ex- 
ample of it Dangerous to the Rights and Liberties of 
all Men, and tends to the Subverjion of all Trials by 
Jaries, thefe Refpondents conceive them/elves bound in 
Duty (with regard to their Offlces, and in Confcience 
to the Oaths they have taken) to crave the Benefit of 
defending themfelves touching the Matter complained 
of in the Petition, by the due and known Courfe of the 
Common Law ; and to rely upon the aforefaid Statutes, 
and the Common Right they have of Free-born People 
of Englandj in Bar of the Petitioners any further Pro- 
ceeding upon the faid Petition, and humbly pray to be 
difmijQfed from the fame. 

Then it was after Debate ordered. That Counfel be 
heard at the Bar of the Houje on the faid Petition. 

And afterwards upon the Day appointed for the Argument for 
Hearing of Counfel, it was injijled on, in the Behalf of f^ ^^ p^S^' 
the Petitioners, That here was a Right, and a Right tiffg in Error 
proved, and no ways to come at it but this ; that if a 
Bill of Exceptions be tendered and refufed, this Houfe 
can command them to do it ; that this Proceeding of 
the Judges is to Jliflc the Matter of Law ; the Writ 
upon the Statute mujl be returnable here, and cannot 
be otherwife ; that this follows the Judgment into Par- 
liament ; that this Houfe is to Judge of every Thing 
belonging to that Judgment ; that if this cannot be 
done, there will be a Failure of Jujlice ; that there have 
been Writs of Error upon Judgments, with the Bill of 
Exceptions annexed ; that Damages to be recovered in 
an Afiion, eives no Reparation for the Office ; that the 
Afiion mu^ be brought before the Judges, and fo it 
mujl be a Dance in a Circle ; that as to the Judges 
Oaths, the Jujlices of Peace are upon their Oaths, and 
yet they may be committed ; that this is not fit for a 
Jury to try. Whether the Judges have done well or ill 
in refufmg to Seal this Bill of Exceptions : This Re- 

X fufal 
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fujal is the Way to keep the Law within the Bounds 
or Walls of fVeJiminJier-haUy and eiFefiually to pre- 
vent its ever coming hither ; that this was not a Com- 
plaint of the Judges ; that as yet they would not accufe 
them of a Crime, they only Jaid,^^?^ hoc fff vive ; that 
the Court of Kings Bench below doth the fame Thing 
to the Judges in Ireland \ they command others, and 
ought to be commanded ; that they themjelves fend 
Mandatory Writs, as the Cafes are in Yeherf and Cro. 
Car. That the Lords had direSed the Judges in many 
Things ; and fo they did in Jeffery Stantof^s Cafe ; 
that by Command under the rrivy Seal Things have 
been done, which otherwife would not ; and my Lord 
Shafifbury was remanded to the Tvuier upon the Au- 
thority of that Cafe, 15 £. 3. the Statute fays that the 
Peers jhall Examine ; for by great Men are meant the 
Peers. 

Then were urged certain Cafes, where the Lords had 
commanded the Chancery to proceed fpeedily, and to 
give Judgment, l^c. Earl of Radnor*^ Cafe : EngU^ 
field and Englefieldf and other like Cafes were quoted ; 
and from thence they argued the Power of the Lords to 
command the Judges to do the Thing dejired. 



Afigument 
againft the 
Petition. 
Where a BiU 
of Exceptions 
is to be allowed. 



[120] 



'Twas argued on the other Side againjl the Petition 
to this Eifefi, That this was a Caufe of sreat Confe- 
quence, in refpeS of the Perfons concerned, as aljb of 
the fubjeS Matter : It being the Complaint of a Noble 
Peerefs againjl three of the Judges, before whom Jhe 
was lately a Suitor ; and concerning the Jurifdifiion of 
this Houfe ; that this Petition was the mojl Artificial 
which could be contrived to hinder the JujUce of the 
Law, and to procure a Determination in Prejudice of 
two hundred and thirty-five Years Enjoyment ; that it is 
dejigned to get a Caufe to be heard and adjudged on a 
Writ of Error by the Evidence on one Side only, or 
rather by that which was no Evidence at all, if the 
Copy produced at the Trial was true : For now upon 
the Return of what they dejire, nothing of the De- 
fendant's Evidence would or could appear. When a 
Bill of Exceptions is formed upon the Statute, it ought 
to be upon fome Point of Law, either in admitting or 
denying of Evidence, or a Challenge, or fome Matter 
of Law arijing upon FaS not denied, in which either 
Party is over-ruled by the Court. If fuch BiU be ten- 
dered, and the Exceptions in it are truly Jlated, then 

the 
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the Judges ought to fet their Seal in Tejlimony that 
juch Exceptions were taken at the Trial : But if the 
Bill contain Matters falfe or untruly jlated, or Matters 
wherein they were not over-ruled, then they were not 
obliged to a(Rz the Seal ; for that would be to com- 
mand them to attejl a Palfity. A Bill is not to draw 
the whole Matter into Examination again : 'Tis only 
for a Jingle Point ; and the Truth of it can never be 
doubted after the Bill is fealed ; for the adverje Party 
is concluded from averring the Contrary, or fupplying 
an OmiJJion in it. 

This Bill was without Foundation ; the Plaintiff was 
not over-ruled in any one Point of Law. 'Tis true, the 
Counjel defired the Opinion of the Court after all the 
Defendant's Evidence had been heard, concerning their 
Record ; and the Judges did declare, that they thought 
it did not extend to the Office in Quejlion, but to the 
Clerk of the Crown, who is the chief Clerk in Court, 
and hath Precedency. And the Grant of that Office 
by the King, both before and Jince that fuppofed AS, 
proves that to be meant, and not the Office in Quejlion, 
which hath always been granted by the Chief Ju^ice ; 
and this was afterwards left to the Jury. Here was no 
Cauje for a Bill of Exceptions, the Judges, at the 
Counjels Dejire, gave their Opinion upon the Thing, 
but did not over-rule them ; for that the A8. being re- 
pealed could make no Point of Law, but only be Evi* 
dence for the Jury to conjider. 
[121] Befides, this AS, tho' repealed, is inferted in the Bill 
as an A3 in Force ; and if an AS be fet out, and no 
Repeal appears, it mujl be underjlood to be in Force ; 
and if the Bill had been fealed, it muJl have been taken 
as in Force, and the Defendants could not h^re upon the 
Writ of Error have Jhewn the Repeal, which was in the 
17 E. 3. and appeared fo upon the Evidence; from 
whence 'twas inferred. That this Bill was too Artificial. 
If any Point of Law had arifen upon the whole Evidence 
(and a particular Point there was none) the whole ought 
to have been inferted in the Bill, or at leajl all that 
which concerned that Matter. 

If this Jhould be allowed, 'twould be in the Power of 
any Counfel to dejlroy any VerdiS ; as in Cafe of a 
Title by Defcent from Father to Son, and a Will of the 
Father had been produced and proved at the Trial, and 
a Bill had been fealed, only Jhewing the Seijin and De* 
fcent, the Son muJl prevail, tho* he had no Title. This 

is 
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is enough to Jhewthat the Judges are not obliged; nay, 
are obliged not to feal this Bill. 

Then it was argued, That the prefent Complaint is 
^ beneath the Honour, and bejides the Jurijdifiion of the 
Hou/e of Peers; that this was a Complaint of a Default 
in the Judges, which cannot be tried in this Place; that 
Magna Charta was made for them as well as for others ; 
that if they oiFend againjl any Rule of the Common 
Law, or particular Statute, whether in their Perjbnal 
Behaviour, or as Judges, they are triable only by their 
Peers ; that Peers are only fuch qui pari cmditione iff 
legivivunt} that the Crown and Conjlitution of England 
had jb far exalted their Lord/hips in their State and 
Condition, that 'tis beneath them to judge or try Com- 
moners ; that all Powers and Privileges in this King- 
dom, even the highejl, are circumfcrib'd by the Law, 
and have their Limits : That this is a Complaint of a 
great Crime in the Judges, a Breach of their Oaths, and 
with the Injinuation of Partiality to one of themjelyes ; 
which, if true, incurs Lojs of their Offices, and Forfei- 
ture of their EJlates by Fine, and of their Liberty by 
Imprijbnment; and all this to the King; bejides Da- 
mages to the Party grieved ; and therefore it concerns 
them to have the Benefit of the Law. 

That this comes not regularly into the Houfe ; 'tis 
not any Matter of Advice to the King, nor of Privilege, 
nor of Contempt to this Court, becauje the Matter com- 
plained of was before any Judgment below, or any 
JurifdiSion could be attached here, by Pretence of the 
Writ of Error. *Tis brought hither by way of Com- 
plaint for a juppofed Mifcarriage in Weftminfter-hally in 
a private Cauje between Bridgman and Holty two Com- 
moners : It prejumes the Lords to be proper Judges in 
the firjl Injlance, for the hearing and punijhing of all 
Offences committed by the Judges, and that in a Sum- 
mary way upon a Petition, and without that due Pro- 
cefs of Law, which is ejlablijhed under our Govern- 
ment. 

Either .this Refufal is punijhable, or not; If not, the [122] 
Petition ought to be rejeSed : If it be, 'tis either by the 
Common Law, or by A3 of Parliament ; but neither 
do warrant this PraSife of Petitioning. And the old 
Law is that, which pajl Ages have approved, and that 
by which JujUce is to be adminijlered ; and whatsoever 
is done by way of Judgment in a different Manner than 
the Law allows, is againjl that Law. The 
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The Proceeding in this Manner is again/l the Con- 
/ent of the Rejpondents, for they have pleaded to the 
JurijcUfiion of this Houje as to this Matter, &r. and 
therefore it differs from all Cafes, where the Parties 
concerned have anfwered the Complaint, and thereby 
Jubmitted the fame to an Examination : And this will 
prevent the Force of many Precedents which may be 
cited on this Occajion. Some Perfons perhaps have 
from a Confidence of Succefs, or from a Jlavijh Fear, or 
private Policy, forborne to Que/lion the Power of their 
Superiors; but the Judges mu/l betray their Reputation 
and their Knowledge of the Laws, if they Jhould own 
a Jurifdifiion, which former Times and their Predecef- 
fors were unacquainted with. 

'Tis neceJQary to anfwer the Pretence of a Failure of objeaion of 
Ju/lice, in cafe this Method be rejefied ; and therefore F>'>iuK of 
it mujl be obferved. That our Law knows nothing of jvJ^*"" 
extraordinary Means to redrefs a Mifchief : But that 
upon a Defefi of ordinary ones, Recourfe is to be had 
to the Legijlature, and to that only ; either to explain 
and correfi m Reference to Things pajl, or to provide 
Remedies for the Future. But here is a common eafy 
Means of Relief, if there had been Occajion. 

By the Statute of Weftminftir 2. cap, 31. In cafe the 
Judge refufes, then a Writ to Command him, which is 
to i^ue out of Chancery, quod apponat ftgillum fuum; and 
then a Writ to own or deny his Seal. 

By 2 Inft, 426. the Party grieved by the Denial may 
have a Writ upon the Statute, Commanding the fame 
to be ikQutjuxta formam Statutiy Reg. 182. Fitz, Natura 
Brevium 2i. and 11 //. 4. 52, 65. there's the Form of 
the Writ fet out at large. It redtes a Surmife of an 
Exception taken and over-ruled, and it follows vohts 
pracipimuSy quod Ji ita $/?, tunc figilla veftra apponatis. 
Si itay 'tis conditional, if the Bill be true and duly ten- 
dered, then this Writ ; and if it be returned, quod non 
ita efty then an Afiion for a falfe Return, and thereupon 
the Sonnife will be tried: And if found to be fo. Da- 
mages : And upon fuch a Recovery, a peremptory Writ 
Commanding the fame : That the Law is thus, feems 
plain; tho' no Precedent can be Jhewn of fuch a Writ, 
'tis only for this Reafon, becaufe no Judge did ever re- 
fiife to Seal a Bill of Exceptions ; and none was ever re- 
fufed, becaufe none was ever tendered like to this, fo 
Artificial and Groundlefs. But that fuch Afiions lie 
upon this Statute, were Cited Regijl, 174. Hat, Br, 10. 

and 
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and they are called Attachments, and Damages jhall be 
to the Party, and a Fine to the King. So it is in all 
Cajes of Statute Laws, which do either Prohibit or 
Command the doing of a Thing for the Advantage of [123] 
any Perjbnyjtich Perfon, if injured by a Difobedience to 
that Law is entitled to an Afiion, tho* the Statute doth 
not in exprejs Words give one. 2 Inft, 55. 74, 118, 
131. and the fame holds in Judicial Proceedings, the 
Cafe of the MarJhalfeOj 10 Rep. 75. 4 £• 4. 37. and 
the fame Reafon warrants the Afiion for a Scandat 
Magnat\ But perhaps 'twill be faid, that tho' an Ac- 
tion lies for a Difobedience to this Writ, yet the Writ 
not being retumablei no A6iion lies for a falje Return; 
and conjequently no peremptory Writ ; and by Confe- 
quence there's no adequate Remedy in Cafe of an unjujl 
Refufal : But to this it may be anfwered. That the 
Writ being Conditional, 'tis a good Anfwer to it, that 
the Fa6i was not as is furmifed ; and that Return will 
Jujlifythe Refufal. And certainly fuch Return maybe 
made ; and if not, when the firjl Writ is proved to be 
true in all its Suggejlions, by Judgment in an Afiion for 
not obeying it, the fame Reafon will warrant a Peremp- 
tory Writ : But whether this be thus, or not, it x>nly 
argues an Imperfedion in the Law, proper for the 
Notice of the Legijlature, and will not JuJUfy the Me- 
thod of Proceeding now attempted here in this Place. 

It hath been Objeded, That fuch Proceedings are 
not like to be fuccefsful, becaufe Judgei Jlill are to try 
thofe Matters: But thefe are Reflefiions not Argu- 
ments. And our Conjlitution is founded on a Notion, 
that Parity of Condition is the bejl Qualification of a 
Trier. And here mujl be a Jury to try the Fad, and 
they are fubjefi to an Attaint, if their Verdifi contra- 
difi the Evidence. And no Direfiion of a Judge can 
excufe them : For if it be a Point of Law, they are not 
obliged to find a fpecial Verdifi, but may find a general 
one upon their own Peril of an Attaint Then, 

Either this is dejigned as a Criminal Proceeding 
againjl the Judges, in order to Punijhment ; or as a 
Civil Proceeding, to gain Damages to the Party : Or 
elfe neither one nor the other, but to have an Order 
Commanding the Thing to be done. Which if refufed, 
then to have them compelled by Imprifonment, quoujque^ 
Csff . Neither of the firjl are pretended ; and the la^ is 
not a Warrantable Method, when the Law hath^ pre- 
jcribed a Writ in Chancery, and that's not projecuted. 

Here 
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Here cannot be tried the particular Requijites to 

groand juch an Order as they dejire ; as whether the 
vidence or Exception as /lated, was offered at the 
Trial ? Or if offered, whether 'twas over-ruled ? Nor 
whether the Matter offered were believed ? For if not 
believed, it makes no Evidence, and jb can raife no 
Point in Law. There can be no Jury empannelled to 
try this, nor can an Ijfue be direfied hence for the Trial 
of it 

By this Means, the Judges lofe the Benefit of that 
legal Trial, by a Jury of their Peers, which is their 
Fence and Protefiion againjl Power, Art or Surprife ; 
the be/l for Indifference and Difcovery of Truth. The 
In/litution of the Law is cautious and wife in its Provi- 
[124] jion for both. Challenges are admitted below; 'tis 
Derogatory to the Honour of this Court, to fuppoje it 
neceJOfary here*; but to have it in fVeJiminfter-hall^ is 
however reckoned a Common Privilege and Birth-right. 
There the Law is determined by one, and the Fafi is 
afcertained by another: Here both are in the fame 
Hands. Not that any Jealoufy can be fuppofed of 
Mifchief by it in this Houfe : But the Pradice of it now 
may give Precedent to future Reigns and Ages, in 
which there may be Danger of a Partiality. 

Below, there are by the Law appointed and provided 
particular Terms and Days for doing Jujlice; and they 
are certain ; the Di/lances between them are known, ac- 
cording to the Nature of the Suit ; which capacitates 
the Parties concerned, their Agents and Witnejjes, to be 
ready, and there can be no Surprife. 

It mujl not be prefumed. That this Houfe may err ; 
but if any Error he poJQTible, 'tis iropoJOTible for the Judges 
to be relieved, for thefe Reafons ; in Refpefi of the 
Courts for no Addrefs can be made in fuch Cafe, but to 
the fame Perjbns who did the Wrong ; which is always 
with fome Prejudice or Difadvantage ; becaufe the 
Party erring is to Judge, if he himfelf hath erred. Then 
the Proceedings here being in EngUJh and Summary, it 
cannot well be made appear, what was the Proof in the 
iirjl Injlance, no Record being kept thereof Then fup- 
po/e Evidence be allowed, which is none, the Perfon 
apainjl whom the fame is given, is Remedilefs ; thefe 
EvUs may happen in the repeating of this Prafiife in 
the next Reign, tho' they cannot in the prefent. 

Then this Method is not only againjl the general 
Tenor and Frame of the Common Law, but againjl 

divers 
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divers A6is of Parliament and Declarations of this 
Houfe. 

Magna Charta^ 9 H. 3. cap, 29. is exprefs, per judi- 
cium parium velper legem ierra^ now the latter only re- 
fers to juch Cajes which are not Triable per jut par* : 
Bejides, to make it the lex terra^ there mu/l be Ancient 
and continual Ufage ; 22 £. 3. Numb. 30. jhews that 
no new Prafiice can make a Law. 

By 25 E. 3. ft, 5. cap. 4. 'tis enafied, That no Man 
Jhall be taken by Petition or Suggejlion to the King, or 
to his Council, without Prejentment, or by Procejs, or 
Writ Original at Common Law, and that none Jhall be 
put out ofhis Franchije or Freehold, but by due Courje 
of Law before ujed. Here the one explains the other; 
by Writ or due Courje of Law are taken for the fame 
Thing, and both ujed in ContradiJlinSio^ to Petition ; 
the 28 E, 3. cap, 3. is the fame. 

Then the 42 E, 3. cap, 3. 'tis by due Procefs and 
Original Writ according to the Old Law of the Land ; 
the I R, 2. Numb. 87. Cott, 162. no Suit to be deter- 
mined before the Lords or before the Council, but before 
the Jujlices only. 

But the 4 //. 4. cap, 23. is fuller, it recites. That in 
Pleas as well Real as Perfonal in the King's Courts, 
the Parties be made to come upon grievous rain, jbme- 
times before the King himfelf, fometimes before the 
King'' Council, fometimes to the Parliament, to anfwer [^125] 
there . ' -•new, to the Grievance of the Parties, and in 
Subverfion of the Comhion Law of the Land, 'tis ena3ed, 
that after Judgment, the Parties jhall be in Peace until 
the Judgment be undone by Attaint or Error; this is 
agreed and amplified 3 Bulft. 47, 115. 

Here is Mention even of the Parliament's fummon- 
ing Perfons to anjwer, in Subverjion of the Laws. 

There are other Statutes not Printed, as 4 E, 3. 
Numb. 6. Cotton's Abridg. 7. and the fame in 2 Inft, 50. 

The Lords gave Judgment of Death without Indifi- 
ment, upon fome who were not their Peers, and agreed 
in full Parliament, that they Jhould be difcharged of fo 
doing for the Future, and that it jhould not be drawn 
in Precedent, that the like jhould not be done on any 
but their Peers ; 'tis a Declaration of the Lords, nay, 
'tis an Ad of Parliament, and penned in the fame 
Manner, as 29 £. i. Statute del Eftoppel^ at a Parlia- 
ment agreed, 33 £. i. by common Accord, and 9 E. 2. 

the 
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the King in Parliament by Advice of his Coundl, and 
theje are held to be Statutes. 

This was not only an Acquittal from the Trouble, 
but a clear Denial of the Power, as appears by the 
Words before, that they had aJQumed to themjelves, and 
the Words fubjequent, that the like jhould not be done 
again. The Complaint was, becaufe it was Intermed- 
dling with Commoners after that Manner. Suppofe this 
Houje Jhould make an Order upon this Matter, which 
is a Law Bujinejs, and not of Equity, no Execution 
can be made of it but Commitment. 

There is the 15 jB. 3. now injijled on. Printed in the 
Old Statute Book, but omitted in this ; 'tis in Cotton 28. 
33. and 'tis thus : The Commons complained of Breaches 
o^ Magna Charta^ ^c. and pray Remedy; with this 
Condujion, that every Man may /land to the Law ac- 
cording to his Condition ; and the Lords pray, that 
Magna Charta may be obferved ; and further, that if 
any, of what Condition Jbever, Jhould break it, he 
Jhould be adjudged by the Peers of the Realm in Par- 
liament, the next Parliament, and fo from Parliament 
to Parliament, and it was enafied accordingly. This 
was Jpecious, the fame being only for the Breakers of 
Magna Charta j but in 1 7 E. 3. that whole Parliament, 
i.i. all the Afis of it are repealed; which Repeal 
Jeems dejigned for the Petitioners, for it Repeals the 
foppo/ed Laws which make both their Title and this 
J urifdifiion which they would fupport • 'Tis objervable 
what is Jaid in the Repeal, that the AS. was contrary 
to the King's Oath, in Prejudice of his Crown and 
Royalty, and againjl the Ancient Law : And Juch is 
this, for here is no Ufe of the King's Writ, no Addrejs 
to, or Command by the King for this Proceeding, nor 
any Mention of his Name in the Petition. 

By I H. 4. cap. 14. Appeals in Parliament for 
Offences are declared againjl, as contrary to Reafon 
and the Conjlitution ; this is Juch. This is not incident 
to the Power of Hearing and Determining upon the 
[126] Writ of Error : Becaufe, as was faid before, it belongs 
properly to the Chancery, to IJfue a Writ Commanding 
it to be done. Si ita eft^ as is Suggejled. 

By 12 Rep, 63. the King himfelf cannot take any 
Cauje out of the Court where it depends, and give 
Judgment on it himfelf. 

And this HouJe can make no Order upon this Petition 
that will be a Record, as in Hob. 1 10. The Petition 

Y is 
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Is in the Name of a Perfon not Party to the Record. 
Which feems very new : For *tis by a Stranger, in the 
Eye of the Law, to the Caufe, and consequently ought 
not to be Joined in any legal Proceeding, if this be fuch. 

This Is not incident to the Jurifdidion of the Error ; 
no more than Amendment of an Error In the Court from 
whence the Record comes, or the filing of Bail, a De- 
claration, or a Warrant of Attorney, or the Suing out 
another Procefs InDefeS of one lo/l, or the like. Thejc 
Things are never Examinable in the fuperior Court : 
For in thefe Collateral Things the other are intrujled. 

Here's no Hardjhip upon the Petitioner : For he 
might have been Nonfuit, or have given this repeal'd 
A3 in Evidence at flrjl ; and then have demurred on 
the Defendant's Evidence : Or might have fued a Writ 
on the Statute of JVeJIminfter 2. 

But fuppoje this Houfe jhould Examine this Matter, 
and find the Petition to be Groundlefs, will fuch Deter- 
mination prevent the Judges from being troubled by 
juing of the Writ afterwards. Suppoje it e contra^ 
that this Houfe Jhall punijh the Judges and commit 
them, and award Damages, or make other Order in 
Favour of the Petitioners, would fuch Order bar or 
Jlop the legal Procefs afterwards? Can any Order 
made here be ufed below, as a Recovery or Acquittal, 
as an Autrefoits ConviH^ or Autrefoits Acquit t 

If there be any Thing in it, 'tis a Breach of a Statute 
Law ; for which they are punijhable at the King's 
Suit ; will the Proceeding here fave them from me 
Trouble of anfwering to an IndlSment or Information 
for the fame Thing ? 

Then Jince a Writ lies to Command them to Seal 
this Bill ; and fmce an AS of Parliament direds it, if 
It were a true one, perhaps it may be Quejllonable, if 
they do not break their Oaths, in cafe they Sign It in 
Obedience to any other Diredion. If they did it in 
Obedience to the Royal Word, Signet or Privy Seal of 
the King their Majler, 'twould be a Breach of their 
Oath. Then as to Precedents of the Exercife of fuch a 
Jurifdifiion, none come near this : And Abundance of 
particular Cafes were put and anfwered *, but the con- 
jiderable one was Jeffery Stanton*% Cafe, 14 E. 3. 31. 
Cot 30. 

The Cafe is odd, *tis in Fitz. Abridg. tit. Voucher, 
119. there is a Writ Direflory to the Judges to proceed 
to Judgment, or to bring the Record before the Parlia- 
ment, 
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ment, that they might receive an Averment, £!fr. To 
this Cafe it was Anjwered, That the fame was long be- 
fore mojl of the Statutes aforementioned, and in full 
[127] Parliament : And in that Caje Stom would not agree to 
it ; but adhered to the Law according to his Opinion. 
'Tis true, Shard^ in the Abfence of Stonij gave Judg- 
ment according to that Advice ; but a Writ of Error 
was afterwards brought in the King^s Bench^ and the 
Judgment was reversed, 15 E, 3. B. R. even contrary 
to the Advice of Parliament, to the other Judges. 

As to the other Cafes of Property Examined here, 
either the Parties fubmitted to anfwer ; or they were at 
the Suit or Complaint of the Commons ; or by Confent 
of the King and Commons : But none of them carry 
any Refemblance to this, where the Judges injijl 
upon it, that there is another and a proper Remedy. 
All the Cafes in Ryley*s Placita Parliamentaria are 
either Ordinances of Parliament, or Direfiions to follow 
before the Jujlices. But there's no Precedent to warrant 
this Petition, and therefore 'twas prayed, that the 
Petition might be difmijfed. 

And afterwards 



Dominus Rex verfus Walcott. 

WRIT of Error to Reverfe a Reverfal in 5. R. Error from 
of an Attainder for Treafon, before Com- ^•^• 
miJTioners, »c. at the OU Baify, againjl fTalcott ; the ImJ.^*'^s. 
Record was ' thus : Gulielmus Tertius^ Dei Gratia The Sentence 
Angliae, Scotiae, Franciae, £9' Hibemiae Rex^ fidei Di- in Treifon 
fenjor, bfc. DileO^ l^ fideli noftro Joh'i Holt Mlttu ""^^^ZLx 
Capitali jufticiario noftro ad placita coram nobis tenend* hit Bowels be 
aJftgfC falutem. S^uia in Recordo faT Procejfuy ac itiam bum^Ar ^i»^ 
in redditione yudicti cujufdam Indi£iamenti verfus Tho- -^J^* Record, 
mam Walcott nuperde London Ginerofum modo difun£i\ The Writ of 
qui pro quibufdam altis proditionibus perfonam Domini ^^^» 
Carol! Secunai nuper Regis Angliae tangent* modo indi^at* 
fuit ^ Jiiperinde per quand* Jur* fuperinde int* prafaV 
nuper Kegem i^ pra/at* Thomam Walcott capt' coram 
Juftic^ di£I* nuper Kegis ad Gaolam Deliberandi ojjign* 

convi£f* 
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conviSP exiJF^ fcf "Judicium fuperinde rediit* fuit pro pnt" 
faf nuper Rege verjus prafaf Thomam Walcott, ut 
dicituTj qua quidem Kecordum i^ Procejfum pra££i* caufa 
erroris intervenienf in Curia nojira coram nobis ventre 
fecimus^ faT Judicium inde in eadem curia noJlra coram 
nobis reverfatur ; fcf quia in reverfatione Judicii pradi£P 
coram nobis fuper bre* de Error* pradi£f* Error intervenit 
manifejiusy ad grave Damnum cujufdam Ijabellae Dillon 
Fidua Comitiffa Rofcomon^ nuper Uxoris Wcntworth 
Dillon armig* nuper Comitis Kofcomon in Regno no/iro 
Wihtxmx^ Jicut ex querela fua accepimus ; Nos Error em. [128] 
Jiquisfuerit modo debito corrigiy & eidem Ifabella plenam 
& celerem Jujlidam fieri, volentes in hac parte, 

Fobis mandamus quodji Judicium fuper Breve de Errore 
pradiSV reverfaf fit^ tum Recordum £ff ProceJTum pra- 
diCtay cum omnibus ea tangent* ^ nobis in Parliamentum 
nojirum adproximam SeJJionem vicejimo oEtavo die inftantis 
Menjis Julii tenend* dijlin€te i^ aperte mittatis i^ hoc 
Breve, ut infpeSf* Record* W Procejfu pradiSfis^ ulterius 
inde de ajfenfu Dominorum Spiritualium ^ Temporalium 
in eodem Parliamento exijienfy pro Errore ilk corrigend* 
Fieri Fac* quod de Jure l^fecundum Legem W confuetudi- 
nem Regni noftri An^ix fuerit faciend*. TeJleThomz 
ArchiepiTcopo Cantuar', tsT ceteris Ciiftodibus ^ Jn^i- 
ciariis Kegni ^ apud yNtfim* fexto die Julii Anno Regni 
nojiri oSfavo. 

Martin. 

Rcfponf. Johannis Holt Mil', Capital' J u/lidarii infra 
nominat. 



The Return 
per frfriat 
r of the 



C.7. 



Placiu in B, R. 



Record* £ff Procefs* unde infra fit mentiOf cum omnibus 
ea tangen*j Domino Regi infra nominat* in prafens Par- 
liamentum propriis manibus protuliy in quodam Record* 
huic Brevi annex* ^ prout interius mihi pracipitur. 

J. Holt. 

Pladta coram Domino Rege apud Wefin^ dc Tcr- 
mino Pafcha Anno Regni^Domini JvilUelmi Tertii 
nunc Regis Anglia &c feptimo. Rot. 3. 

LfOndon, jQf. Dominus Rex mandavit Jufiic* fuis per 
Liter as fuas Patentes fub magno Sigillo adinquirend* per 
Sacr'um proborum CsT legalium hominum Civitat* London, 
ac aliis viis^ modis & mediis quibus melius fcierint aut 
poterint de quibufcunque Prodition\ Mifpriftort ProditiofC ^ 

Infur* 
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Infurre£fion\ Rebellion* W aP Mak/a^is, Offenju fcf 
Injur* quibufcunquey necnon Jujiic* fuis ad Gaolamfuam 
di Newgate fro Civiiat* London de Prijon* in eadem 
exi/ien^ diliberand* ajpgn* faT eorum cuilibet nrevefuum in 
bac verba. 

Galielrous tertius^ Deij gratia Angliae, Scotiae, Error to the 
Frandae fcf Hibernte Rex, Fidei Defenjor, l^c. Jujii- ^^^^ZlL 
ciar* fuis per Literas fuas Patentes fub magno Sigilb &^,ltNew^* 
Anglise confe£l\ ad inquirend* per facr*um proborum tf gatt. 
legalium hominum Civitaf London, ac aliis viisj modis 
V mediis quibus melius fcierint aut poterint de auibufcun^ 
que Prodition\ Mifprijion* Prodition\ ln/urre^ion\ 
Rebellion* i^ at Malefaais, Offens* (sT Injur^ quibuf- 
cunque; necnon ^uftic* fuis ad Gaolamfuam de Newgate 
pro Civitat* London de Prifonariis tn eadem exiflent* 
deliberand* afftgn* fcf eorum cuilibet falutem. ^ia in 
Recordo & Procejfu ac etiam in redditione judicii cujuf 
dam Indi£iamenti verfus Thomam Walcott nuper de 
London Gen* defunClum pro quibufdam altis prodition* 
perfon* Domini Caroli Secundi nuper Regis Anglise tan- 
gent* unde indiSfat* eft ; ^ fuperinde per quondam yur* 
Patria inter prcefat* Dominum nuter Regem W prafat* 
[129] Thomam Walcott capt. coram jufticiaP di£ii Domini 
Caroli Secundi nuper Regis Angliae, i^c, ad Gaolam 
pritdia* deliberand* affign*, conviH* exifP^ fcf judic* 
fuperinde reddit* fit, utdicitur Error intervenit mantfeftus^ 
ad grave damnum Johannis Walcott Gen*, filii ^ 
bared* prad* Thomae, ficut ex querela fua accepimus : 
Nos Errorem, fiquis fueritj modo debito corrigi, bf eidem 
Johanni plenam tf celerem yujliiiam fieri, volentes in hac 
parte, vobis Mandamus, quod fi Judicium reddit* fit, tunc 
Record {jT ProcefP pradiSf*, cum omnibus ea tangent*, 
nobis fub Sigillis vefiris, vel un* veftrum, diflinSie (ff 
aperte mittat*, (^ hoc Breve, ita quod ea habeamus a die 
Pajchae in tres feptiman* ubicunque tum fuerimus in 
Anglia, ut infpeH* Record* li ProcefP pradi^*, ulterius 
indcy pro Errore illo corrigend*, fieri faciamus quod de 
jure 6r fecundum legem Q confuetudinem Regni noftri 
Aii^ixfuerit faciend* . Tefle meipfo apud We/l*, deci- 
mofeptimo die Martii, Anno Regni noftri feptimo. 

Executio ifiius Brevis patet in Schedula (sT Recordo 
buic Brevi annex*, 

Refponf. Thomae Lane Mil* Major* Civitat* London The Return 

ac un* Jujiic* infrafcripf. Record* {^ Procep unde in Jy the Lord 
n • / *^ »-«f V ••' ^ • /• •-» • I 1 Mayor of L«i- 

Brevtfuperdi£i futt menttofequtt tn hac verba. ^ 

London, jQf. Memorand*^ quod per quandam Inquifttion* 

capt* 
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capt* pro Sireniffimo Domino Rege^ a^ii^ Jujlice Hall in 
the Old Baily, London, in Parochia SanSti Sepulchri, 
in Warda di Faringdon extra London pradi£f\ die 
]ovh^ fcilicit duodecimo die Julii, jfnno Regni Domini 
noftri Caroli Secundi^ Dei gratia j Angliae, Scotias, Fran- 
c\2t y Hiberniae Regis^ Fidei Defenjorj i^c. tricefimo 
quintOf coram Willielmo Prichard Mil* Majore Civitaf 
London, Francifco Pemberton MiV Capitali Juftic* 
Domini Regis de Banco^ (^c. ac aliis Sociis fius^ jufii- 
ciariis diifi Domini Regis ^ per Liter as Patent* ipfius 
Domini Regis eifdem Jujiiciar* pranominat*^ & aliis^ ac 
quibufcunque quatuor vel plur* eorum^ fub magna Sigillo 
di£i* Domini Regis Angliae confe£f ad inquirend* per 
facramenf proborum CsT legalium hominum de Civ* Lon- 
don, ac aliis viisy modis & mediis quibus melius fcierint 
aut poterintf tam infra libertat* quam extra^ per quas rei 
Veritas melius fciri poterit^ & inquir* de quibufcunque 
Prodition\ Muprifton* Prodition\ i^c. infra Civitat* 
pradi^j tam tnfra libertat* quam extra^ per quofcunque^ 
& quaStercunquCj habit* y fa£l*y perpetraf Jive commiffy 
per quos vel per qua cui vel qui bus ^ quandoj qualif & quo- 
modoy W de aliis articulis fcf circumjianf pramiffa^ ^ 
eorum aliquod^ vel aliqua qualitercunque concernen* pUnius 
veritat\ W ad eadem^ £ff al* pramijfa audiend* EsT ter- 
minand* Jecundum legem (^ confuetudinem Regni dini 
' Domini Kegis Angliae aj/ignat*^ per facramenf Rich* 
Alic Arm* i^ aliorum proborum tsT legalium hominum 
Civitat* London prad*j qui adtunc fcf ibidem furat* tsT 
onerat* exiflent*^ ad inquirend* pro diSi* Domino Rege^ 
pro Corpore Civitat* pradicl* extitit prafentat*^ quod Tho. 
Walcolt nuper de London Gen*y utfaljus Proditor contra 
illujirifftmum, (ff excellentijjimum rrtncipemj Dominum 
noftrum Carolum Secund , Dei grat*^ Anfflias, Scotiac, 
Franciae far Hiberniae Regem^ far NaturaUm Dominum 
fuumj timorem Dei in Corde fuo non habens^ nee debif 
Ligean* fuam ponderan* ^ fed tn/iigatione Diabolica mot* 
^ feduffy diliSlion* ^ veramj debitam far naturalem obe- 
dienfy quas verus i^f delis fubdit* di^* Domini Regis [130] 
erga ipfum Dominum Regem gererety far de Jure gerere 
tenetury penitus fubtrahenSy ^ totis viribus fuis intenderf 
pacem ^ communem tranquilitat* hujus Regni Angliat 
perturbarCy fa^ guerram far rebellion* contra di£lum Domi- 
num Regem fufcitare tf movercy^ gubernat* di^li Domini 
Regis in hoc Regno Angliae fubvertercy i^ di£f* Dominum 
Regem a tituloy Honore fa^ Regali nomine Coron* ImperiaP 
Regni fui Angliae deponere faf deprivarcy i^ di^um Domi- 
num 
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num Regem ad mortem & finalem deftruSfion* adducen 
& pamre^fecundo die Martii Anno Regni Domini Caroli 
Secundi nunc Regis Ancliae, &f. tricejimo quinto, (sf di- 
verfis al* diebus & vicious tarn antea quam pofteaj apud 
Parochiam SanSfi Michaelis BaJJiJhaw in tVarda de 
BaJJiJhaw London, malitiofe li proditorie^ cum diverfis 
aBis proditoribus Jur* prad* ignofj conjpiravitj compaf- 
favit^ imaginaf fuii* tf intendebat aiSfum Dominum 
Regem^ fupremum Dominum fuum^ non folum de Regali 
JiatUy titubf poteftate tf Regtmine Regni fui Angliae de- 
privare & dejicere^ verum etiam eundem Dominum Regem 
interficere (^ ad mortem adducere & ponere^ (^ antiquam 
gubemaf hujus Regni Anglian mutare^ alterare tf peni* 
tus fubvertercy ac jftragem miferabilem inter fubdit* di£i* 
Domini Regis per totum Regnum fuum Angliae caufare 
i^ procurarcy ac infurre^ion' (sf rebellion* contra diSf* 
Dominum Regem mvuere W fufcitare infra hoc Regnum 
AngliaSy far ad eafdem nefandtjjimas proditiorf faT prodi- 
torias compajfation* j imagination* W propojita fua prad* 
perimpUnd* fcf perficiend\ idem Thomas Walcott, ut 
falfus Proditor, tunc i^ ibid\ tf diverfis aliis diebus (sf 
vicibus tam antea quam poftea^ malitiofe^ proditorie CsT ad" 
vifatefe ajfemblabat^ conveniebat W confultabat cum prad* 
at* proditoribus fur^ pradiSf* ignot*^ d cum eifdem traSf^ 
abat de far pro etfdemfuis proditionibus & proditoriis com- 
paJ/ation\ imagination* i^ propojitis fuis profequend*^ 
exequend* ^ perimplend*^ quodque idem Tho. Walcott, 
ut falfus proditory malitiofe^ proditorie faT advifate^ tunc 
far ibtdemj (sf diverfis al* diebus i^ vicibus tam antea 
quam pofiea^ fuper fe ajfiimebat^ tf pradiSP aliis pro- 
ditoribus promittebat fe fore auxiliant* faf affiftent* in exe- 
cutiotC prodition* faf proditor* compajjation , imagination* 
(^propojif fua* pradiSt* perimplend* faf terficiend*^ W 
eafdem nefandijfimas prodition* tf proditor compajfation* ^ 
imagination* far propojita fua pradi£i* perimplemT faf per- 
ficiend*^ idem Tho. Walcott, ut falfus proditor* j malitiofe^ 
proditorie far advifatCj tunc (sf ibidem^ arma videlicet 
JngUce Blunderbu0e8» Bumbard*^ Anglice Carbines, 
Scbp*^ Anglice Pijlols, W procurabat i^ praparabatj con- 
tra Ligeantia fua debit* ^ contra pacem di£li Domini 
nunc^ Coron* W Dignitat* fuaSf faTc . necnon contra for- 
mam flatuf in hujufmodi cafu edit* faf provif isfc. per 
quod pracept* Juit vie* Civitat* pradiSi* quod non omitt*^ 
t^c. quin caperent prafat* Tho. Walcott, f^ Vc. ad re- 
fpond. ^c, far modo fcilicet ad deSberation* Gaola diffi 
Domini Regis de Newgate tent* pro Civitat* London, 

apud 
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apud]ujUce Hall pradiH* in diSta Parochia SanSli Se- 
pulchri, in Warda de Faringdon extra London pradiEV^ 
diSio die Jovis, undecimo die Julii anno tricejimo quinto 
fupradia\ coram prafat' Will. Pritchard' Mil* Majore 
Civitat* London ac aliis Sociis fuii yujiiciar* di£f* 
Domini Regis ad Gaolam fuam de Newgate de Prifon* 
in ea exiften* deliherand* anign\ prafaf Jujiic* diai [131] 
Domini Regis prius nominat per manus fuas proprias de- 
liberaver* Indi^ameni* pradiSf hie in Cur* de Recordo in 
forma yuris terminand*^ ^c/uper quo ad iflam eandem 
deliberation* Gaola di£l* Domini Regis de Newgate tent* 
pro Civitat* pnediEl* apud]M^iQt Hall pradi^ diilo die 
Jovis duodecimo ^//V Julii anno tricejimo quinto fupradiff ^ 
coram prafat* Ju/iic* ult* nominat* ven* prad* Thomas 
Walcott/«* Cujlod* Dudlei North Mil* tf Petri Rich 
Ar*^ ViceconC Civitat* pradi£f* (in quorum Cuftod* ex 
caufa pradiSfa praantea Commiffl fuit) ad Barram hie 
du£l* in propria perfona fua^ qui committitur prafat* Vic* 
Civitat* London, 6ff. l^ Jlatim de pramijjis pradiH* in 
IndiSiament* pradia* fpecificat* ei fuperius impojit* allocut* 
qualit* fe vellet inde acquietari^ Idem Thomas Walcott 
dicitj quod ipfe non eft inde culpahil*^ fsT inde de bono CsT 
malo pon^ fe fuper Patriam; Ideo immediate ven* inde 
yur\ ^c, coram prafat* Jujiic* ult* nominat* hicj i^c. fcf 
jur* furat* illius per prafat* Vic* ad hoc impanellat*^ 
JciL i/c. exaSf* vener*j qui ad veritat* de pramijf dicend* 
eliSt*^ triaf l^ jurat* ^ dicunt fuper facrament* fuum quod 
pradiHus Tho. Walcott eji culpabilis de alt* prodition* 
pradiSf* in IndiHamenf pradiSi* fpecificat* et fuperius 
impofit* modo ^ forma prout per Indi^ament* pradiSi* fu- 
perius verfus eum fupponiturj far quod idem Tho. Walcott 
nulla habuit bona feu catalla^ terras five tenementa, ad 
eorum notic*j i^ fuper hocjiatim quafit* eft de prafat* 
Tho. Walcott^ quid pro Je habeat vel dicer e fciat^ quare 
Cur^ di£i* Domini Regis hie ad judicium fcf execution* di 
eo fuper verediff pradiSf* procedere non debeat^ qui nihil 
ulterius dicit praterquam ut prius dixerat^ fuper quo vifis 
fcf per Cur* hie plene intelleSis omnibus l^ ftngulis pra^ 
mifftsy conftderat* eft per Cur* hie quod prad* Tho. Wal- 
cott ducatur ad Gaolam di£ti Domini Regis de Newgate 
unde venit, (5f ibidem fuper Bigam ponatur^ & abinde 
ufque adfurcas de Tyburn trahatur^ ^ ibidem per Col- 
lum fufpendatury i^ vivens ad terram proftematur^ (ff 
quod fecreta membra ejus amputentur^ & interiora fua 
extra ventremfuum capiantur^ W in ignem ponantur^ isf 
ibidem comburentur^ (^ quod caput ejus amputetur^ quod-- 

que 



verfus Walcott. 169 

fiff corpus ejus in quaf partes dividatur^ &r iW ponantur 
uhi Dominus Rex eas affignare volutt^ lie. per quod pra^ 
cepf fuit Fie* quod caperent eum^Jij (^c. ad /atis/aciend\ 
fsTr. y modoyfcil, die }ov\% prox* poft menfem Pafchs ijio 
eodem TerminOy coram Domino Rege nunc apud Wcjlm*, 
ven* quid*m Johaa Walcott, filius (i hares pradi£f* 
Tho. Walcott defunffy de abaproditione pradiSf* con- 
vi£f* far attina\ per BenediS' Browne Auornaf fuum^ 
&r hahif audif Record* pradiSf* fuper ^uo trad* Thomas 
convief li attinSt* exijiit^ dicit quod m ReconT (sf Pro^ 
cejjfl pradiSf*f ae etiam in redditione Judicii pradi£f\ 
mantfefte eft Errafj in hoc viz. quod apparet per Record* 
pradi£i*y quod Judicium reddit* eft pro diSio Domino nu- 
per RegCf ubi per leges hujus Regni Angrllat Judicium 
pradia* pro diefo Tho, Walcott reddi debuijfety W in eo 
mantfefte ejt errat* ; erratum eft etiam in hoc^ viz. quod 
Crimina in (sf per IndiSfamentum pradi£i* verfus pra^ 
di£i* Thorn' impofit* per Leges hujus Regni Angliat in- 
certe^ dubie^ li nimis generatit* alUgat* exijhint^ quodque 
idem IndiSf amentum fuppofuit (if eidem Thomas onerat li 
imponit crimina diverfimodoy li toto genere inter fe dif 
crepantia, ^odque judicium fuperinde reddit* ^ Jit^ far 
extftit contrarium Legibus Angliae, Iff minime pronunci* 
and*y vel imponend* pro^ vel fuper hujufmodi Crimina 
qual* in Indi£tamenf pradi£i* Jupponuntur^ Iff in eo mani- 
fefte eft Errat* : Unde Pet* Judicium Cur' hie in pra- 
mijf*^ y quod Judic* fcf AttinCtur* pradi£l*j ob Error* 
pradia* li al* in Recordo iff Procejf* fradiSf* compert* 
exijient*^ reverfetur^ adnulUturj iff pemtus pro nullo ha^ 
beatur^ iff quod ipfe pradi£f* Johan. Walcott, Alius Iff 
hares pradiSt* Thomae, ad omnia qua ipfe ^r^^ Johan- 
nes occaftone Judicii ii AttinSfur* pradi^* amifit refti^ 
tuatury & quod Cur' hie procedat ad examinationem tam 
Record* iff Procejf pradiif*j quam materias fuperius pro 
Errore anign*^ i^c, ii quia Cur* diffi Domini Regis hie 
de Judictofuo de ii fuper premijjis reddeneP nondum advi^ 
fatury dies inde dat* eft prafat* Johanni Walcott injiatu 
quo nuncy lie, in Cr*o SanSia Trinitat* coram Domino 
Rege ubicunque^ iic. de Judiciofuo inde audiemt^ iffc, ad 
quod quidem Cr*m San£la Trinitat* coram Domino Rege 
apudWejim*f ven* pradi£fus Johan. Walcott per Attor- 
nat* fuum pradiif^ iff ut prius Petit Judicium^ iff quod 
Judicium far Attin^ur* pradiii* verfus pradiGt* Tho. 
Walcott reddit* y ob Error* pradiSt* i^ al* in Recordo iff 
Proceff* pradi£l* compert* i^ exiften*^ reverfetur^ adnuU 
litur i^ penitus pro nullo habeatur^ isf quod ipfe pradiSi* 
z Johan. 



1 70 Dominus Rex 

Johan. Walcott, filius W hieres pradi£i* Thoma, ad 
omnia qua ipfe idem \ohsLnnts occajiom yudicii isC At- 
tifi^ur* pradiSf amijtt reftituatur^ faT quod Cur* hie pro- 
cidat ad ixaminatiorC tam Record* faT ProceJP pradiSf 
quam Materiarum fuperius pro Errore ajjign^ ^c. And 
after many Continuances^ it is entered thus : Super quo 
Vif. W per Cur* hie intelle£iis omnibus faT fingulis pra- 
mtffiSy diligenterque examinat* Record* faT Procejf* pra^ 
di£f*j y Err* per pradia* Tohan. Walcott fuperius 
o3g^\ ^ ^'' '« R^cord^ y ProceJP pnedia* compert*^ 
extften^ Maturaque detiberatione inde prius habita^ con-- 
ftderat* eftj quod Judicium pradiSt*^ ob Error* pradidf*y 
W al* in Record^ ^ Procejf* pradict compert* exijien*^ 
revoceturj adnuUetur & penitus pro nullo habeatur^ iff 
quod pradi£f* Johan. Walcott, filius far hares pradi^i 
Tho. Walcott, ad omnia qua ipfe occajione jfudicii i^ 
Jttin£fur* pradiSf* amiftt reJUtuatur^ isf quod pradiSi* 
Johan. Walcott eat inde fine die^l^c, Etfuper i&^r Johan. 
Trevor Aiilesj Attorn* Domini Regis nunc General*^ qui 
pro eodem * Domino Rege in hac parte fequitur^ coram 
Rege ac Proceribus hujus Regni Angliae, hoc pradiHo 
ParliamentOj apud Wejlm' in Com* Middlefex aJjTem" 
blat*f in propria perfonafua ven*^ W dicit quod in Record* 
far Procejf* ac etiam in redditione Judicii fuper pradi^* 
priori Brevi diSfi Domini Regis de Errore corrigend* per 
pradi6f Johan. Walcott prcfecut* pro revocatione faf ad- 
nullatione Judicii pradiSt* verfus pradiSf* Tho. Wal- 
cott f^p^ IndiSfamentum pradiSi , pro alta proditione 
pradia* reddit*^ manifefle ejl Erratum in hoc^ viz, quod 
ubi perRecordumpradiSi* fupponitur^ quod pradi^* JohsLU. 
Walcott pofuit loco fuo quendam Benedifi' Browne At- 
tornat* fuum ad profequend* pradi£i* primum Breve de 
Errore in faT fuper Indidlament* pradiSf* pro aba pro- 
ditione pradidi*^ quod tamen BenediA Browne nullum 
habuit Warrant* Attorn* pro eodem Johanne Walcott de 
Recordo affilat*^ ideo in eo manifefte eji Errat* ; Errat* 
eft etiam in hocy viz. quod Record* pradiSt* apparet quod 
Judicium pradiif pro revocatione faT adnullatione yudicii 
pradia* verfus pradia* Thomam Walcott, in forma [l33j 
pradia* reddit*^ redditumfuit pro pradia* ]ohsamtWdl- 
cott verfus dia' Dominum Regem^ ubi per Legem terra 
hujus Kegni Anglise Judicium iU* reddi debuijfet pro 
Diao Domino Rege verfus eundem Johannem ; Ideo in 
eo manifejle eJi Errat* ; faf hoc parat eft verificare ; un- 
de pet* Judicium^ faf quod Judic* iU* ob Error* pradia^ ^ 
faf al* in Record* faf ProceJP pradia* exiften*^ revocetur^ 

adnul- 
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adnulUtUTy & penitus pro nuUo habeatur^ (sf quod diSfus 
Dominus Rex ad omnia^ qua ipfe occafione revocation* (sf 
adnuUation* yudicii pradi^* amijity rejlituatur^ ilfc. 

It was argued on Behalf of the King, that there was Argument for 
no Warrant of Attorney filed, and confequently the Re- ^^^ 
verfal was not regular, for Default of an Appearance by ofAttorney' 
the Heir, who projecuted the Writ of Error ; and that filed by the 
there was no Day given to the Attorney General ; nor ^^^^^ ^|- 
was the Attorney General, or the Patentee, a Party to '°™*^ 
the Record ; nor any Plea or Anjwer made by either of 
them to the AJ[Jignment of the Errors. 

To this it was anfwered, That by the Common Anfwered. 
PraSife in the Crown Office^ no Warrants of Attorney 
are filed, neither for Defendants upon Indifiments, nor 
for Plaintiffs in the Writ of Error; that it had not been 
known, within the Memory of any Man living, that 
juch Warrants were ever filed : That there need no 
Day be given to the King, or the Attorney General, for 
that the King's Attorney was fuppojed always prejent 
in Court, and the King cannot be Nonjuited, becauje 
he cannot be called. That there never was any Anjwer 
to the Ajjignment of Errors in juch Cafes ; that in 
Capital Cajes there needs no Joining of Ijfue upon plead- 
ing JVi/ guilty. 

Then it was argued. That there was no Error to Argued that 
— - - - -, jjjg ^^jjj ^^ 

wvente in 
« ^ - Judgment 

that ipfo vivente was not of NeceJJity to be injerted ; a frivolous 
that never any Judge was known to require that the oy«^on- 
Man's Bowels Jhould be burnt while he was alive ; that 
the fame was impoJQTible to be executed ; that the Law 
never appointed any Judgment for Treajbn, as ejfential, 
bejides Drawing and Hanging; and that Quartering 
hsis been jb long ufed, as to be accounted Part of the 



warrant the Revcrjal to the Attainder; that the Excep- ^f^ 
tion taken to the Judgment was trivial and frivolous ; '^l j^ 



Judgment, yet 'tis not necejfary to make a good Judg- 
ment ; and if that be fo, no more is needful than Draw- 
ing, Hanging and Quartering ; that ancient Precedents 
were thus Jhort ; Rot* Parliament* 3 i/. 5 /. i. ». 6. 
Thomas de Gray CsT aP had been attainted of Treafon 
upon a jpecial CommiJQIion at Southampton, and the Re- 
cord of the Attainder removed into Parliament, 3 H, 5. 
and the Judgment was good, Thomas de Gray ut proditor 
Domini Regis i^ Regni fui Anglian dijirahatur^ fufpen" 
datur &r dicapitetur: And in the Records Penes The/. 
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&r Camar Scacc\ 3 H. 7. f. 10. a. 'tis detrahatur ^ fuf- 
pendatur. And many other there are in that Place to 
the fame Effefi, and in the fame Manner, GlanviL lib. 
3. cap. 13. & FUta cap, 16. And there is the Cafe of 
David Prince of WaUsy who was Drawn, Hang'd, Be- 
headed, Difmembered and Burnt, Britt, de Treafon, cap. I]l34j 
8. p. 16. Drawing and Death is the Punijhment of 
Treafon, £^ des Jppeles^ c. 22. p. 43. to the fame EfTefi; 
U Lib, Ajfif 30 E. 3. pi 19. and Abundance of Records 
were cited as found in the Exchequer^ and nothing men- 
tioned in them but detrahatur & fujpend'. And then 
was cited Rot Pari. 2 H. 6. n, 18. and the Book i H. 
6. 5. 19 H. 6. 103. and i H. 7. 24. Bro. Coron. 129. 
there is a Judgment againjl Humfrey Stafford per omnes 
yufticiar^ Ansliae^ quod iterum ducatur turri iff abinde 
ponatur fuper nerdillum^ fef trahatur per London ad Ty- 
burn, ibidem fufpendaiur^ ^ ante mortem corda fcindantur^ 
£ff caput fcindatur^ ^ Corpus ejus dividatur in quatuor 
partes J Cff mittentur ad voluntatem Domini Regis. Earl of 
Effex's Cafe, Moore^s Rep. and Owen's Cafe in i Roll's 
Rep. have not this injerted. And Staun/ordy who was a 
Judge in I Cff 2 Ph. & M. fays c, 19. p. 182. only en 
Jon view : Aqd Alexander Burnett ^ who was convided 
of Treafon for Uking Romijb Orders at the Old Baify^ 
.26 Car. 2. Rot. 56. had no fuch Judgment; Corcker*% 
Cafe for the like Offence, 31 Car. 2. Rot. 239. William 
Marjhal 31 Car. 2. Rot. 240. And Mr. John Hampden 
had the like Judgment as Burnett^ Wr. i Jac. 2. upon 
confejling an Indifiment of the fame Kind with ff^aU 
cott's. Whereupon con/idering that many Precedents 
were without this, and that the ejQfential Parts of the 
Punijhment were in this Judgment, 'twas prayed that 
the Judgment of Reverfal might be Reverfed, and the 
Attainder confirmed. 

Argument On the Other Side it was argued, That the Original 

againft the Judgment was Erroneous, and the Reverfal JuJL And 
Original judg- g^jj .^ ^^ obferved. That this Writ of Error was new 
and particular, ex gravi querela of the Countefs of Rof- 
common^ who had nothing to do with the Record, was a 
mere Stranger to it, and yet 'tis fuggejled that the Re- 
verfal was to her Damage. 

Then 'twas urged that there was an Error in the flrjl 
Judgment, for that the Judgment, in Caje of Treafon, 
is by the Common Law, and that it is and mujl be cer- 

Uin, 
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tain, and not at the Pleajure of the Court which pro- 
nounces and gives it : That it ought to be jevere, be- 
cau/e 'tis a Punijhment for the sreatejl Offence which 
can be committed, Crimen lafa Majejiatis a Sin of the 
flrjl Magnitude, an Offence which imports Treachery to 
the Prince, Enmity to the Country, Defiance to all 
Government, a Defign to overthrow and confound all 
Order and Property, and even the Community itfelf ; 
and in its Conjequence occajions the Prafiife of all other 
Crimes whatjbever, as Murders, Burglaries, Robberies, 
&r. and therefore our Conjlitution hath impojed upon it 
a fevere and cruel Judgment, fuch as the Englijh do 
allow or permit in no other Ca/e ; the greatejl of other 
Crimes incur Death only ; but for Trcajbn the Judg- 
ment is different. Sir Tho. Smith's Treatife de Repub- 
lica Anglic. 198. there ought in Reafon to be a Propor- 
tion between the Offence and the Punijhment ; and as 
this is the greatejl, fo the PenHiy is mortemutto a trocior; 
[^35] *°** *" FUtay lib. I, p. 21. 'tis cum aggravatione petna 

corporatism jbmewhat more than Death. Then this being Precedents for 
a Common Law Punijhment, and not prejcribed by any 'Pfi ««*«"• 
Statute, the Knowledge of it mujl be fetcht from our 
Law Books and from Precedents; foe the General 
Prafiife of the Realm is the Common Law ; 'tis de- 
jcribed with an ipfo vivente in Smith's Republica Anglic, 
p. 28. lat Edit p. 245. Staunf. l%2.enfon vieWj which 
b tantamount; and Staunford wrote 2 EL In Coke's 3 
Inji. 210. 'tis ipfoque vivente comburentur. Pulton de 
Pace Regni 224. and many other Books were cited to 
the fame Effefi : And 'twas affirmed that there was no 
Book, which recited the Judgment at large, but had this 
Particular in it. Several Books do in jhort put it, That 
for Treajbn the Party jhall be Drawn and Hanged and 
Quartered, but thofe are only Hints of the chief Parts, 
not Recitals of the Judgment itjelf. In the Englijh 
Book of Judgments^ printed 1 655.^. 292. 'tis mentioned 
particularly as the Kin£s Bench have adjudged it jhould 
be. The Duke of Buckingham's was fo, 13 //. 8. 
Stew's Chronicle 513. jhews that he was the Perjbn. 
Then 'twas jaid, they have been thus in every Age 
without Interruption, tiU 26 Car, 2. Humjrey Staffor^s 
Cajc I //. 7. 24. which was per confenfum omnium Juf- * 

ticiariorum^ tho' quoted on the other Side as jhortly 
jlated in the Tear-Book ; yet on the Roll, which hath 
been jeen and perufed, 'tis with an ip/o vivente : Plow- 
den 387. and RaftaFs Entries 645. tfie fame Cafe, is 

thus; 
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thus; Cokis Ent. 699. is fo likewife: John Littleton in 
43 Eli%, Cokeys Ent. 422, 423 and 366. is fo. In the 
Lord Stajfforifs Cafe 33 Car. 2. by the Direfiion of this 
Houfe, and with the Advice of aU the Judges, was the 
Judgment fo given by the Earl of Nottingham then 
Lord High Steward. In the Lord Prefton\ Caje 'Ma 
fof which was drawn by Advice of the then Attorney 
and Solicitor, the prejent Keeper and Chief Jujlice of 
the Common Pleas. 

As to the Objefiion, That vivens proftematur doth 
imply it, and that's enough. It was anfwered. That 
ipfo vivente comburentur implies both, but not econtra ; 
and all the Precedents jhew the latter to be requijite. 
And as to the Cafe of David Prince of ff^aks men- 
tioned in Fletaj there's only a Relation of what was the 
Execution, not of what was the Judgment. And CoJte 
2 Inji. 195. fays. That the Judgment was in Parlia- 
ment, and therefore the fame can be no Precedent to 
this Purpofe ; and any one that runs over Cotton*% 
Records, will find the Judgments in Parliament to be 
Different, as the Nature of the Cafe required. No Ar- 
gument can be drawn from the Afis of the Legijlature 
to govern Judiciary Proceedings; however, ^0^^ Hair% 
Cafe, I i/ 4. Cott. 401. is as now contended for. Be- 
fore the I H. 7. there were fome Erroneous Attainders; 
and the 29 EL takes Notice of them as fo erroneous. 
The Judgments againjl Benfon and Sir Andrew Helfey 
(cited below) are plainly erroneous ; they difpoje of die 
Quarters, which they ought not, but leave the fame to 
the King's Pleafure. Sir Andrew's Precedent is a mon- 
jlrous Arbitrary Command by Writ, to CommijQioners of 
Oyer and Terminer ^ ordering them to Examine him, and [l3^] 
to give Judgment in manner as in the Writ is direScd, 
that therefore is not to be JujUfied ; and 'twas before 25 
E. 3. Henry Ropers 21 R, %. doth difpofe of the Quar- 
ters, and hath other Errors in it ; and fo have fVilliam 
BathurJP% and Henry South*%^ which were in 3 //. 4. 
But from that Time to 26 Car, 2. there's none which 
do admit it. The four Precedents at the Oid Baily 
were againjl Popijh.Priejls, and what private politick 
Reafons or Commands might occajion the OmijDIion, is 
unknown; and Hampden was not Executed, but his 
Judgment was upon a ConfejQ[ion, and his Life javed, 
the Keafon of which is alfo unknown : So that there 
have been none Executed upon fuch Erroneous Judg- 
ments : 
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ments : And that there are no more Precedents, with 
the OmijOfion, is a good Argument, that thofe many 
which have this Particular in them, are Good and 
Legal ; the conjlant Current having been this way, 
proves the fame to be the Common Law. And this is 
the mojl jevere Part of the Punijhment, to have his 
Bowels cut out while alive, and therefore not to be 
omitted. As to the Earl of Effix*% Caje in Moore^ and 
Ou)efe% Cafe in Rolfs Rep. the flrjl is only a Report of 
the Caje, and the lajl a Defcant upon the Judgment, but 
neither do pretend to recite the whole Judgment. 

Then to pretend that this Judgment cannot be Exe- 
cuted, is to arraign the Wifdom and Knowledge of all 
the Judges and King's Counfel in all Reigns : And 
Tradition faith that Rarrifon^ one of the Regicides, did 
mount himfelf, and give the Executioner a Box on the 
Ear after his Body was opened. 

Then *twas argued. That if it be a neceJQfary Part of 
the Judgment, and be omitted, it is a fatal Error, and 
doth undoubtedly in all Cafes give a good Reafon for 
the Reverfal of fuch Judgment, as in the Common Cafe 
of Debt, where damna are omitted in the Judgment, 
tho' for the Advantage of the Defendant, as is Beecher^t 
Cafe, and Yehu, 107. Bejides, if this be legal, then all 
thofe Attainders, in which this Particular is inferted, 
mujl be illegal ; for 'tis impoJOlble that both the Judg- 
ments jhould be right ; for either thofe are more fevere 
than they jhould be, or this is more remifs. To fay 
that 'tis Difcretionary, is to give the Judges a Power, 
which they themfelves have difdaimed; and to Reverfe 
this Reverfal, is to tell the Court of King^s Bench^ that 
they are not obliged to follow the General Prafiice of 
their Predecejfors ; that they are obliged to no Form in 
their Judgment for Treafon ; that nothing but Death, 
and being drawn to it, are ejfential ; and according to 
that Do£{rine, a Woman might receive the Judgment of 
Quartering, and a Man might be burnt, and both 
according to Law. But the Conjlitution of this King- 
dom hath prefcribed and fixed Rules and Forms, which 
the Executive Power is obliged and bound to follow ; 
that as Nothing can be made or conjlrued to be an Of- 
fence at the Pleafure of the Court, fo no Judgment can 
be given for any known Offence at Pleafure. But the 
Law, either Statute or Common, hath ejlablijhed what 
is an Offence, and what is its Punijhment; and there is 

nothing 
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nothing of Arbitrary Power allowed in refpefl of either. 
Wherefore upon the whole it Mras prayed, that the Re- 
verjal might be affirmed, and it was affirmed accord- 
ingly. 



Judgment of 

Re " 



keverlkl 
Affinned< 



Condngent 
Limitadont 
after t Fee, 
if allowable, 
and when. 



The Provifo. 



Sir Evan Lloyd, Bar. and Dame Mary his 
Wife, and Sidney Godolphin, Esq; and 
Susan his Wife, Appellants, verfus Sir 
Richard Carew, Bar. an Infant, the 
Son and Heir of Sir John Carew, Bart, 
deceafed, Refpondents. 

APPEAL from a Decree of Difmiflion in Chancery. 
The Cafe was thus : Rice Tannott died feijed in 
Fee of feveral Lands in the feveral Counties of Sabp, 
Denbigh and Montgomery^ leaving three Daughters and 
Coheirs, Mary^ Penelope and Sufan. Sufan married 
Sidney Godolphin^ one of the prefent Appellants. In 
July 1674, Mary and Penelope j in Conjideration of 
4000/. paid to the jaid Mary by Richard Carew^ ^f^lt 
and in Conjideration of a Marriage to be had, and which 
was afterwards had, between Penelope and the faid 
Richard Careiv^ by Leafe and Releafe, convey all tho/e 
their two Parts of the jaid Lands in Denbigh j Sabp and 
Montgomery^ to Trujlecs and their Heirs, to the Ufe of 
Richard Carew for Life, then to Penelope for Life for 
her Jointure, then to the faid Trujiees and their Heirs, 
during the Lives of Richard and Penelope^ to preferve 
contingent Remainders ; then to the flrjl and other Sons 
of Richard and Penelope in Tail Male'fuccejDively ; and 
in Default of IjQfue Male, to the Daughters of Kichard 
and Penelope in Tail ; and in Default of fuch IJfue, as 
to one Moiety of the faid two Parts, to the flrjl and other 
Sons of the faid Penelope by any other Hujband in Tail, 
the Remainder of all and jingular the Premifes to the 
faid Richard Carew and his Heirs for ever, fubjefl to 
this Provifo, That i/itjhould happen that no IJfue of the 
faid Richard, upon the Body of the faid P enelopef f!)oulJ 
be living at the Deceafe of the Survivor ofthem^ and the 
Heirs of the faid Ptntlofc fkould within twelve Months 

after 
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afiir the Deceafe of the Survivor of the f aid Richard and 
Penelope dying without IJfue as aforefaid, pay to the Heirs 
or Affigns of the f aid Richard Carew the fum of 4000/. 
that then the Remainder in Fee-femplefo limited to the 
faid Richard Carew and his Heirs Jhouid ceafe ; and that 
then^ and from thenceforth^ the Premifes Jhould remain 
to the Ufe of the right Heirs of the /aid Penelope for 
ever. 

After this Mary intermarried with the Appellant Sir 
Evan Lloydy and a Partition was made of the Premijes, 
and the fame had been enjoyed accordingly ever Jince, 
and Mr. Carew and his Lady levied a Fine to Mr. Go' 
[13BJ dolphin and his Lady of his part ; who did thereupon 
by their Deed dated 23 Sept. 1676. covenant to levy a 
Fine of Mr. Carew*s two parts to fuch Ufes as he and 
his Lady jhould limit and appoint, but have not yet 
levied the faid Fine. 

Richard Carew and Penelope his Wife, to avoid all 
Controverjy that might happen, whereby the Ejlate of 
the faid Richard CarezVf or his Heirs, might be 
quejlion'd or encumbered by the Heirs of Penelope i and 
to the End to extinguijh and dejlroy and bar all fuch 
Ejlate, Right, Title, Equitable or other Interejl, as the 
faid Penelope then had, or her Ijfue and Heirs might 
have or claim to the fame, by any Power, Settlement 
or Condition, on Payment of 4000/. or otherwife to the 
Heirs of Richard Carew by the Heirs of the faid 
Penelope; and for the fettling of the fame on the faid 
Richard Carew and his Heirs, did in Michaelmas Term 
168 1, levy a Pine of the Share and Part allotted to 
them, and by Deed of Decemb. 1681. declare that the 
faid Fine Jhould be to the Ufe of the faid Richard for 
Life, Remainder to Penelope for Life, die Remainder to 
the faid Richard Carew his Heirs and AJJigns for ever: 
And do further declare, That the Fine agreed to be 
levied by the Appellants Sidney Godolphin and Sufan his 
Wife, by their Deed dated the 23 Sept. 1676. Jhould 
be to the fame Ufes, and then direfi the Trujlees by 
the flrjl Settlement to convey to thofe UJes. 

Penelope died without IJfue in 1690. Richard Carew 
made his Will in Aug, 1691 . and devijed the faid Lands 
to Sir John Carew Bar. his Brother, fubjed to pay all 
his Debts and Legacies, and made Sir John Carew his 
Executor. 

In Decemb. ib()i, Richard Car ewdx^Awitho^it IJfue,and 

Sir John Carew entered, and was feifed and pojfejfed of 

A A the 
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the PremifeSy and paid 4855/. for the DebU of Richard 
Cariw, 

Sir John Carnv died» and the Rejpondent, Sir Richard 
Carew an Infant, is his Son, Heir and Executor. 

The Appellants, Mary and Su/an, claiming the 
Lands as Heirs to Penelope by Virtue of the faid Pro- 
vijb in the flrjl Settlement upon Payment of the 4000/. 
exhibited their Bill in Chancery to compel the Trujlees 
to convey the EJlate to them upon fuch Payment. 

Upon hearing of this Cauje on Bill and An/wer, the 
Court ordered a State of the Cafe to be drawn, which 
was as above ; and afterwards the Court, ajjijied by the 
Chief Jujlice of the Common PUaSy and Mr. Jujiice 
Rookfiy, feeing no Caufe to relieve the Plaintiffs dif* 
mifed their Bill. 



Bill dtfmifled 
below. 



Argument for 
the AppeUantt. 
No Danger 
ofz Perpetuity. 



And now it was argued on Behalf of the Appellants, 
That fuch Difmijlion ought tobefet ajide ; and amongjl 
other Things, it was injlfied on in Favour of the Appeal, 
that this Provifo was not void ; that it was within the 
Reajbn of the Contingent Limitations allowed by the 
late Lord Chancellor Nottingham in the Cafe of the 
Duke of Norfolk, and there were quoted feveral Para- 
graphs in the Argument made by the faid Lord Chan- 
cellor, as that future Interejb, fpringing Trujls, or 
Trujis Executory, Remainders that are to emerge or 
arife upon Contingency, are quite out of the Rules and 
Reafons of Perpetuities ; nay, out of the Reafon, upon 
which the Policy of the Law is founded in thoje Cafes; 
efpecially if they be not of remote or long Confideration, 
but fuch as by a natural and eajy Interpretation will 
fpeedily wear out, and fo Things come to the right 
Channel again : That tho' there can be no Remainders 
limited after a Fee-fimple, yet there may be a Contin- 
gent Fee-Jimple arije out of the flrjl Fee ; that the 
ultimum quod Jit^ or the utmojl Limitation of a Pee 
upon a Fee is not yet plainly determined ; that tho' it 
be impojjible to limit a Remainder of a Fee upon a Fee, 
yet 'tis not impoJ[Jible to limit a Contingent Pee upon a 
Fee ; that no Conveyance is ever to be fet aJide in 
Chancery, where it can be fupported by a reajbnable 
ConJiruSion, efpecially where 'tis a Family Settlement. 
Then thefe Paragraphs were applied; and further 
urged. That there could not in Reafon be any Differ- 
ence between a Contingency to happen during Life or 
Lives, or within one Year afterwards $ that the true 

Reafon 



[139] 



verfus Sir Richard Carew^ Bar*. 179 

Reafon of fuch Opinions, which allowed them if happen- 
ing within the Time of the Parties lives, or upon their 
Deceajes, was becauje no Inconvenience could be appre- 
hended thereby ; and the fame Reajbn will hold to one 
Year afterwards ; and the true Rule is to ilx Limiu 
and Boundaries to fuch Limitations, when fo made, as 
that they prove Inconvenient, and not otherwife : That 
this Limitation upon this Contingency happening, was 
the con/iderate Intention of the Family, the Circum- 
jlances whereof required Conjideration, and this Settle- 
ment was the Refult of it, and made by good Advice : 
That the Fine could not bar the Benefit of this Provifo ; 
for that the fame never was, nor ever could be in Peni" 
lopiy who levied the Fine. 

As to the Pretence, That if the Appellants were re- 
lieved, Richard Canw who married Penelope would 
have no Portion with her 2 'Twas anfwered. That that 
could not alter the Cafe ; the Agreement and Intention 
of the Parties being the moji conjiderable Matter, and 
bejides, Richard enjoyed the EJlate during his Life 
without Impeachment of Wajle. And . as to the Debts, 
'twas anfwered. That thofe were no Ingredients in the 
QuejUon ; however there would be 4000/. paid towards 
it, and the Perfonal EJlate was more than enough to 
pay the Re/idue. For which, a^ other Reafons, twas 
prayed that the DifmiJQ[ion might be reverfed. 

On the other Side it was inji|led on with the Decree, Argument 
I. That the Limitotion by the Settlement in July 1674. ^****j^^^ 
to the Heirs of PeneUpe^ upon Payment of 4000/. by ^° *" 
them to the Heirs of Richard Carew^ within twelve 
Months after the Death oi Richard and Penelope without 
Iflue, at the Time of the Deceafe of the Survivor of 
them, is a void Limiution, the Fee-^mple being before 
limited to Richard and his Heirs, and fo not capable of 
[140] a further Limitation, unlefs upon a Contingency to 
happen in the Life of one or more Perfons in Being at 
the Time of the Settlement ; which is the furthejl that 
the Judges have ever yet gone in allowing thefe Con- 
tingent Limitations upon a Pee -, and which were the 
Bounds fet to thefe Limitations by the late Lord Chan- 
cellor Nottingham^ in the Cafe of the Duke of Norfolk. 
That tho' there were fuch ExpreJQiions as had been read 
on the other Jide, yet the Bounds fet by him to thefe 
Limitations, were only dependent upon Life or Lives in 

Being 
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Being, and never as yet went any further : And if they 
jhould be extended, and allowed to be good upon Con- 
tingencies to happen within twelve Months after the 
Death of one or more Perjbns, they may be as well 
allowed upon Contingencies to happen within a thoujand 
Years ; by which all the Mijchiefs, that are the necejjary 
Confequents of Perpetuities, which have been Jo in- 
dujlrioujly avoided in all Ages, will be let in ; and the 
Owner of a Fee-Jimple thus clogged would be no more 
capable of providing for the NeceJ^ities and Accidents 
of his Family, than a bare Tenant for Life. 

2. If this Limitation were good, 'twas urged. That 
the Efiate limited to the Heirs of Penelope was virtually 
in her, and her Heirs mujl claim by Defcent from her, 
and not as Purchafors ; and by Conjequence this EJlate 
is effefiually barred by the Fine of Penelope : The 
Dejign of limiting this Power to the Heirs not being to 
exclude the Ancejlor ; but becaujethe Power could not 
in its Nature be executed until after the Deceaje of the 
Ancejlor, it being to take effefi upon a Contingency 
that could not happen till after that Time ; and this 
Bill and Appeal was not only to have the Jaid Richard 
CareWf who married Penelope^ to have not one Farthing 
Portion with his Wife, but to make the now Refpondent 
Sir Richard Carew to lofe the 4855 /. which his Father 
Sir John Carew paid, as charged on the Lands in 
Quejlion. For which Reajbns, and many others well 
urged about the Mijchief and Danger of Perpetuities, 
and their Increafe of late Years, to the entangling and 
Decree of Dif- Ruin of many Families, it was prayed that the Decree 
"eS "" ^^ Difmijpon might be affirmed : But the fame was 
reverfed. 
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Sir William Morley, Knight of the Bath^ 
Plaintiffs verfus Peter Jones^ Defendant. 

WRIT of Error to Rcverfc a Judgment in B. R. Ufet oft Fine 
in EjeSmcnt upon the Dcmife of Bellingbam, ^^"^^ 
upon afpecial VerdiS, which finds, That Jnne Bowyer^ DeedZ 
Spinjler, was feijed in Fee of the Manor of Frencham ; 4 Mod. 261 to 
that the Jaid Anne and Ed. Morley, Efq; and Sir Will. *^^ 
and y. JVells ante tempus quo, (^c. viz. 22 July 1664. did 2 Salk. 677. 
[141] make, and as their Deed deliver, a certain Indenture with 
their Seals fealed, whereby the faid Jnne demijes the 
Manor aforefaid to Sir William and Wells, and their Exe- 
cutors, for one Month from the Day next before the Day 
of the Date ; that Sir W. and fvells entered and were 
poJTeJJcd ; that they the 23d of July in the Jaid Year 
Jealed, and as their Deed delivered, another Indenture 
with their Seals Jealed, whereby the faid Anne, reciting 
a Marriage intended between Anne and Edward; and 
that Edward had agreed to fettle a Jointure out of his 
Lands to the Value of 300/. per Annum ; and that the 
faid Anne had agreed, in cafe the Marriage took effefi, 
and a Jointure were made, as aforefaid, to fettle the 
faid Manor on him and his Heirs, and to particular 
Trujls after-mentioned, until the fame be performed. 
She the faid Anne, in Confideration of the Marriage, 
and in Performance of the Agreement on her Part, 
Bargains, Releafes and Confirms to Sir W. and Wells 
their Heirs, the faid Manor, and all her Right, l^c. 
and the Reverjion, bfc, in Trujl for the faid Anne 
and her Heirs, until the Marriage take efiefi, and 
Ajfurance of a Jointure be made as aforefaid ; and after 
fndi Marriage and Ajfurance of fuch Value as aforefaid, 
then to the life of Edward and his Heirs, &r. 

Then the ijl of Auguft 1664. a Marriage was had ; 
then the 29th of Jan. 1665. a Deed is executed be- 
tween the faid Edward and Anne of the firjl Part, and 
Toung and Trujltr as Trujlees on the other Part, re- 
citing that a Pine is already acknowledged, and agreed 
to be levied in due Form of Law next Hilary Term, 
between the faid Toung and Trufter Plaintifis, and the 
Jaid Edward and Anne his Wife, of the faid Manor of 

Frencham 
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Frencham^ and thereby declared that the faid Fine 
Jhould be to the UJc of Edward and his Heirs. Two 
Days after the Execution of that Deed, and before the 
Fine levied, viz. 31 Jan. 1665. another Writing in- 
dented was made and executed under Seal, between the 
Jaid Edward of the one Part, and the Jaid Anne of the 
other Party whereby they both, in Con/ideration of the 
faid Marriage and other good Caujes, did Covenant, 
Confent and Agree to revoke all former Grants, Bar- 
gains, Contrafis, Writings, Covenants and Obligations 
made or done between them, or any other for them, 
until the Jaid Edward had performed the Agreements 
in the Jaid Marriage Settlement on his Part, both in 
Law and Equity ; and that in Default thereof, it might 
be lawful for the Jaid Anne and her Heirs to enter into 
the Jaid Manor and Land, conveyed by the faid Settle- 
ment, without the Lett of the faid Edward and his 
Heirs. 

Afterwards the Fine was levied 0£lahis Purifica- 
tioniSf which was the 9th of February in that Term : 
And afterwards by Indenture between the faid Edward 
Morley of the one Part, and one Henry Doble of the 
other Part, dated 9 July 1666. the faid Edward^ in 
Confideration of 600/. Mortgages the faid Manor to 
Doble and his Heirs : Then Uie Money not being paid 
by Edward Morley to Doble^ Doble did 2 June 1676. 
in Conjideration of 6oo/. with Intcrejl, paid by Sir 
fVilliam Morley^ convey the faid Manor to one Thomas 
Toungi that Edward Morley did never convey the 
Lanck agreed to be conveyed for a Jointure to the Value 
of 300/. per Annunif but did fetde and convey only 
Part, which was of the Value of 250/. per Annum^ and 
no more, and that fubjefi and liable to the Payment of 
15^ Yearly for ever to a Stranger. The faid Anne dies 
without IjQTue, and Henry Bellingham was Coujin and next 
Heir, Et^^ &r. And Judgment was given in B. R. pro 
quer*. 

Argument for It was argued on the Behalf of Sir WilUam Morley^ 
die PUintiff in That this Judgment was Erroneous ; that the firjl Deed, 
"^' and the Matter of the Jointure was nothing in the 

Cafe ; that the Quejlion was, to what Ufes the Fine 
was levied ? That die Deed executed under Seal be- 
tween Edward and Anne^ and the Trujiees, did effec- 
tually declare the Ufes of this Pine, and that the fecond 
Injlrument cannot be made Ufe of, as a Deed to con- 

troul 



verfus Peter Jones ^ Defendant. 183 

trool the former ; that the firjl was fairly made, and all 
Parties reqaijite concurring to it. And that of 31 Jan. 
was not a Deed ; for a Man cannot make a Deed to 
his Wife, or to himjelf ; this cannot be conjlrued a 
Deed PoU, when 'tis Indented ; for that ig to conjlnie 
a Thing different from what it is : Intent may be con- 
jlraed» but one Thing or Sort of Injlrument can never 
be taken for another. Then Juppojing it a Deed Poll, 
it doth not revoke, it takes no Notice of the Fine or 
the Deed ; it hath no Reference to either of them ; it 
fays that all Agreements are to be void ; but how ? 
'Tis not abjblutely ; only till a particular Thing be 
done : So that 'tis not a Revocation, fo as to annul the 
Deed of the 29th, and the Hujband by this neither did, 
nor could direfi the Ufe of the Fine to be to the Wife. 
Suppofe that, before the Statute of UJes, a Man had 
declared an Ufe to his Wife, it was no Trujl or Ufe, 
for that no Subpoena lay at the Injiance of the Wife 
s^ainjl the Hujband. A Man could not be a Trujlee 
for his Wife. Now no Ufe can be executed by the 
Statute, but where a Subpetfia did lie before the Statute 
to compel the Enjoyment according to it : And there- 
fore 'tis, that a Corporation could not be feifed to an 
UJe, becaufe no Subpoena ; and no Subpoena^ becauje 
no Attachment lay againjl a Body Corporate. Suppofe 
the lajl Deed to be any Thing, 'tis only a Parol Evi- 
dence, and that will not revoke the flrJl Deed. 

Then here's no Variance between the Fine and the 
Deed of the 29th : The Deed fays a Fine is already 
acknowledged, and to be levied the next Hilary Term, 
between the Jame Parties, and of the fame Lands : 
This is either the next Hilary Term after the Conu- 
fancc of the Fine, or after the Deed : Then 'tis not 
ufual to acknowledge a Fine, and levy it a Year after ; 
'tis not allowable in Prafiife, and therefore 'tis not to 
be fo Expounded ; for Men are to be intended to a6{ 
reasonably, and according to Common Ufage. Now 
'tis true, it doth not appear when the Caption was, 
whether in or before the Term ; yet common Intend- 
ment mujl carry it, that the Caption was before the 
Term, and fo 'twas to be a Pine of that Term, or to 
be in or before the next Hilary ; the Parties dejigned 
[143] not the Fine Jhould he for one whole Year : If it had 
been in or before, it had been well enough ; then, the' 
thofe Words are not in, it is plain that the Intent was 
Jo. The Earl of Rutland*% Cafe was upon Evidence, 

and 
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and not upon Pleading. If levied before the Time, 
that is well. The next Hilary Term, is no more, 
than on or before ; or in Hilary next at the furthejl^ 
or by Hilary Term next : Thefe all do found much to 
the fame Purpofe in common Under/landing. The 
End of a Good Conjirufiion is to fupply the Defers of 
Exprejjion ; then taking it for the next Hilary Term 
after that Term. If I do a Thing before the Time» 
'tis done in Purfuance of the Intent ; for the Day given 
is for the Advantage of the Party, who hath Liberty 
given to forbear the PiSi during all that Space, till the 
lajl Day of the Time given ; but if he doth it fooner, 
the End is fulfilled ; ^o Payment before is always 
reckoned as Payment at the Day. And 'tis fo in all 
Cafes, where the Time is not in the mojl conjiderable 
Part of the Agreement, as in Harvejl, in Winter, or 
the like ; and the Nature of the kSL \% fuch, that 'tis 
mojl convenient for the Obligee or Covenantee to have 
it at that Seafon, and not before. In the Earl of Rut^ 
lani*% Cafe, 'tis agreed if within the Time, 'tis good. 
Will any Man fay that this is not the Fine which was 
meant ? If a Covenant be to make a Feoffment in 
Trin. Term next, fuch a Feoffment before fulfils the 
Covenant : This is not a Fine acknowledged by any 
other Parties, of any other Lands, or upon any other 
Agreement. Suppofe a Man had a Power of Revoca- 
tion by Deed under Seal with Witnejfes, and had co- 
venanted in fuch Manner to levy a Fine before this Day 
Twelve-month, and before the Day he had levied a 
Fine ; now the Deed was no Revocation, becaufe not 
exprefs, and of itfelf made no Alteration in the EJlate ; 
and the Fine of itfelf was not, becaufe not by Deed at- 
Deed and Tine tejied ; but both together make a Revocation ; they are 
ue^bot one j^^^ ^^^ Conveyance, as was adjudged in the two Cajcs 
of Wi^on and Garret ^ and Herring and Brown ; jhould 
not this have been a Revocation ? Either this flrjl was 
dejigned to deceive the Wife, or the fecond was dejigned 
to deceive Creditors and Mortgagees ; the Creditor is 
to be preferred. Suppofe the firjl were made, as 'tis 
mojl likely, to enable him to borrow Money, 'twould be 
had to conjlrue the fecond Good : Would any Purchajbr 
have doubted this Title, if he had feen the Fine and 
this Deed of the 29th ? To allow this fecond, is to 
countenance a Pradife which may deceive any Man ; 
for a Deed precedent leading the Ufes of a Fine is bind- 
ing, and concludes againjl any Thing but an intermedi- 
ate 
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ate Deed between that and the Pine ; and juch private 
Agreement between Hujband and Wife may be had and 
pretended in any Cafe whatjbever. Then was cited 
Havtrgill and Mare^ 2 Rolh 799. And 'twas further 
faid, that againjl a Mortgagee the fecond will be void, 
according to Prtf^^'s Cajc, 1 Sid, 133. A Conveyance 
voluntary, that was good in its flrjl Creation, may be- 
come void by Jubfequent Accidents; and in Truth it was 
admitted below, that this /econd Writing was no Deed, 
[144J had no more Eillcacy than a Parol Averment ; and con- 
Jequently the only ^are can be. If this Fine be another, 
and different from that which was meant and intended 
by the Deed of the 29th ? For if it be not, then Parol 
Averments or Agreements ought not to be admitted. 
Befides, this is but Evidence, nor proper for the Court 
to conjider, and the Jury jhould have concluded Jpecially, 
That if Parol Evidence, or a naked Averment jhould 
be admitted, then they find to fuch UJes : But here 'tis 
like finding the Badges of Fraud, without finding the 
Fraud itfelf ; or a Demand and Denial, without find- 
ing a Converjion ; upon neither of which can the Court 
Judge the Thing to be a Fraud or a Converjion. And 
for theje and other like Reajbns it was prayed, that the 
Judgment might be reverjcd. 

It was argued on the other Side with the Judgment, Argument for 
That this Fine thus levied was not to the Ufe of the the Defendant 
Hujband, but of the Wife and her Heirs ; that the Fine wh^ Aver- 
is not to the Ufes ill the Deed of the 29th, but controlled ment allow- 
by that of the 31JI. *Twas agreed, that if there be a *'*^«» ^^ ^^^ 
Deed to levy a Fine, and in Purjuance thereof a Fine 
is levied, to the Perjbn, of the Lands, and at the Time, 
no Proof jhall be allowed, that the Fine was to any 
other Ufe : But if it be in cafe of a fubfequent Deed, 
then Averment may be againjl it ; but by the making 
of a precedent Deed, all Parties are ejlopped to contra- 
dict it, unlefs there be another Deed of equal Nature to 
control that. Where the Deed is punflually obferved, 
there is no Liberty to aver the Contrary; but where 'tis 
not purfued, the Averment is conjijlent. Where it doth 
vary, yet if nothing doth appear to the contrary, there 
the Fine jhall be conjlrued to be to the Ufes of the Deed 
by Conjirufiion of Law ; a Wife is bound by the Huf- 
kmd's Declaration ; and if the Fine be in Purfuance of 
the Hujband's Deed, 'tis as binding to her, as if jhe 
were a Party : An Infant cannot avoid a Fine, where 
there was a Deed agreeable, but by reverfmg it 

B B Then 
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Then 'twas argued. That here was fuch a Variance 
as did allow of fuch Averment ; that 'tis True, the 
Deed of 29. had been a good Declaration of the UJes of 
this Fine, notwithjlanding the Variance, if the Writing 
of 31. had not been made ; but there being a Variance, 
that is admijQIible ; that this Fine now found differs as 
much from that in the Deed, as if it had been levied at 
a Time after ; that levying it before, makes it not the 
fame. The Woman perhaps here did agree to levy a 
Fine at this Dijlance of Time, that jhe might in the 
mean while have a competent Provifion out of her Huf- 
band's EJlate for her Jointure, then when jhe levies this 
Fine at a different Time, Jhe doth not do it in Purfu- 
ance of the firjl Deed. Then i Rep. 76, 99. 3 Bulftr, 
231. 2 Rolls Ahridg. 251. 2 Cro. 646. 2 Rolls Ahridg. 
799. Savil 124. I Leon. 210. 3 Cro, 210. i And. 240. 
were quoted, and either anfwered or applied to this 
Point of Variance. 

Then 'twas faid. That there was a Difference between 
a Fine that varies from a precedent Deed, and a Fine 
that is followed with a fubfequent Deed or Declaration 
of Ufes. If there be a fubfequent Declaration, the Heir [145] 
at Law cannot aver that 'twas to the life of the Conufor 
and his Heirs, or to any other life than what is in the 
Deed ; the Party himfelf or his Heirs cannot aver it, 
but they are ejlopped by this Deed, tho' fubfequent ; 
however, a Stranger is at liberty to make fuch Aver- 
ment : But if a Deed be precedent, and the Fine varies, 
and is not the fame, there none are ejlopped, neither the 
Party himfelf, his Heir, nor a Stranger ; becaufe the 
Fine jlands alone, without any Deed referring to it, and 
declaring the Ufes of it. 

By what Meant 'Then 'twas urged. That this fecond Deed was fuf- 
the Ufc of a flcient to declare the Ufes of this Fine : If the Ufe arife 
Fine arifet. ^^^^ ^^ y^^ Tranfmutation of the Pojfejion, as by Fine 
or Feoffment, 'tis fufBcient without any Deed ; the Ufe 
arifes only upon the Party's Declaration or Appoint- 
ment : If without a Tranfmutation of Pojfejpon, there 
mujl be fome Agreement binding the Party upon fome 
Confideration ; for the Ufe being founded in Equity, 
the Chancery would never relieve, where there was no 
Tranfmutation of Pojfejjiion, or Agreement upon Con- 
fideration ; and if in Confideration of Blood, it muji be 
by Deed ; becaufe the Confideration is not binding with- 
out it. Moore's Rep. Callow and Callow. If this Writ- 
ing 
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ingof 31. had exprejjly declared, that it jhould enure to 
the Hujband and his Heirs upon fuch a Contingency, 
this had been a good original Declaration of the Ufe ; 
and would have altered the EJlate, becaufe of the Tran/^ 
mutation of the PoJQTeiJion : And as 'tis now penned, 'tis 
a good Writing, fufflcient to declare the Ufes of the 
Fine. Any jbrt of Agreement, whereby the Parties* In- 
tent appears is JufBcient. An Ufe is an equitable Thing ; 
and if it appears to have been intended, that is enough, 
2 Leon. 14. Brent* % Cafe : Any Agreement between the 
Party that hath the EJlate, and him who is to have it, 
may raife an \5^^ in this Cafe. A Bargain and Sale of 
the Lands carries the Ufe, tho' no Mention of it : 8 Rep. 
Fox*% Cafe, CroJJing and Scudamore ; in this Cafe there 
was an Agreement between Hujband and Wife, that he 
Jhould have the Lands, if he made a Jointure. A Bar- 
gain and Sale, tho' not enrolled, a Charter of Feoffment 
without Livery, Jhall raife the Xi^e. of a Fine levied be- 
tween the fame Parties; therefore this Writing is a 
eood Appointment. But fuppofe it were not of itfelf, 
^is fufflcient to control that of the 29th ; for 'tis agreed 
thereby, that all Deeds Piall be revoked ; which jhews 
plainly, that the Fine was not to be to the Ufes men- 
tioned in that Deed, efpecially when it varies from it. 
A Parol Declaration of the Mind of the Party will be 
enough to control and hinder the Raijing of an Ufe by 
the Deed and Fine, where different ; and if fo, then the 
Ufe here is to the Wife and her Heirs. Then fappojing 
the Variance frivolous and immaterial, this Writing of 
the Hujband and Wife is a good Appointment. The 
Trujlees or Conufees of the Fine need not to be Parties 
to the Appointing or Declaring of the Ufes : The In- 
denture precedent is but dire£!ory, and if there be an- 
other Direfiion under Seal before the Fine, it mujl over- 
[146] nile the flrjl. Writing of itfelf feems enough, 2 Cro. 
29. 3 Cro. 571. But fuppofe an endorfement on the 
Indenture revoking one Ujfe, before the Fine be levied, 
would not that control it ? This is rather like a lajl 
Will, and the lajl before the Fine muJl Jland. A Co- 
venant to Jland feifed muJl have all the necejfary Parts 
of a Deed, fo as to have been obligatory in Chancery 
before the Statute ; but a mere Declaration of Ufes need 
not to be formal. The Ufe declared by 29th was always 
revokable till the Fine was levied : And this is fufflcient 
both to revoke the lajl Declaration, and to declare new 
Ufes. This amounu at leajl to a Deed Poll, and there- 
fore 
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fore fuffldent. Then were cited Moor 22, 512. Latch 
139. and many other Authorities : And upon the whole 

Judgment ^t was prayed, that the Judgment Jhould be affirmed ; 

affirmed. and it was aiflrmed. 
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Sir Edw. Hungerford and John HilU Exe-- 
cutors and Devifees of Sir Will. Bajfet 
deceafed^ Plaintiffs^ verfus Edw. No/- 
worthy^ Defendant, 

WRIT of Error to Reverfe a Judgment in B. R. 
upon afpedal VerdiS in Ejeflmentby Hitchins 
the Lejjcc of Nofworthyj againjl Sir fVilliam Bajfet^ 
Defendant, for the Manor of Lanrock and other Lands 
in Cornwall i wherein, upon Not guilty pleaded, and a 
Trial at Bar, the Jury find. That Sir Henry KilUgrew 
was Jei/ed in Fee of the Lands in Quejlion ; and on the 
1 2th of November 1 644. made his Will in Writing, 
which follows in thefe Words, / Henry KillegreWy i^c. 
and fo they fct forth the Will, whereby Sir Henry KilU- 
grew devijfed the Premifcs to Mrs. jane Berkley (his 
near kinfwoman) for Life ; with Remainder over to 
Henry Killegrew^ alias Hill (Sir Henry*% Natural Son) 
in Tail, and makes Mrs. Berkley fole Executrix. They 
further find, that after the making of that Te/lament, 
and before the Time when, &f. vtx. about the Fea/l of 
St. Michael xn the Year 1645. Condidit V fecit aliuJ 
Tejiamentum in fcriptis^fed quod fuit content* in eodem ulf 
menfionat* Tejiamento^ vel quale fuitpurportumfiueeffeiius 
indCf juratoribus prad' non conjiat. And that Sir ilenry 
on the 29th of September 1646. died feifed of the Jaid 
Lands ; that Mrs. Jane Berkley^ Devifee of the faid 
Will, in 1644. by Leafe and Releafe conveyed to Mr. 
Nofworthf% Father, and that the Father died in 1684. 
that Mr. NofuJorthy is Son and Heir to him ; that Sir 
William Bajjet is Coujin and Heir to Sir Henry^ viz. 
Son and Heir of Elizabeth Bajfet^ Daughter and Heir 
of Sir Jofeph Killegrew^ elder Brother of Sir Henry the 
Tejlator ; that Nofworthy^ the Lejor of the Plaintiff, 
entered and made the Leafe in the Declaration, ^c. 

But 
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[147] Bat upon the whole Matter, whether the faid Tejiament 
made in Writing 1645. ^^^ ^ Revocation in Law of 
the Jaid Devife of the Jaid Lands to Mrs. Berkley^ 
they are ignorant, and pray the Judgment of the Court, 
Et fi\ And upon this Judgment was given for the 
Plaintiff in the EJefiment 

And now it was argued. That the Judgment was Er- Argnment for 
roneous ; that this lajl Will could not be taken to be a ^f *"'^^'" 
Duplicate of the Former, but mujl be deemed a Revo- That's fub- 
cation. That no Will is good but the Lajl ; that every fequent wui 
WUl is revokable till Death ; that the making of an- ^'^^ "^ 
other doth import a Revocation of all former ones, tho' ^* 
it be not jb exprejjly declared in Writing ; for it mujl 
be the lajl, or nothing. That this Conveyance by Will 
was anciently a Privilege by the Civil Law, for People Military or 
In Extremis^ who had not the Time or AJJijlance nccef- UnfoiemnWiU 
fary to make a formal Alienation ; and chiefly intended Law.* ^'^** 
for Military Men, who were always fuppofed to be under 
tho/e Circum/lances ; and therefore the Ceremonies and 
Number of WitnejQfes required of others, were difpen/ed 
with, as to Soldiers. But now the Rules for Military 
Tejlaments, as they are called, are allowed in mojl Cafes. 
That as to Lands, by our Law, was a Privilege only Local Cuftomi 
given to fome Boroughs and Places within the King- °^?*^^^ 
dom; and particular Cujlom gave the Liberty of difpo- mon Law?' 
jing Lands or Houfes by WiU, and that by nuncupative 
Will or Parol without Writing ; fo is BraSfon^ lib. 4. 
fiL 272. FUta^ lib. 5. cap. 5. Potejl legari^ ut catallum^ 
tarn bareditas quam perquijitum^ per Barones London ^ 
Burgenfes Oxon, i Inft. 1 11. that then came the Statute 
of H. 8. and impowers a Devife by a Man's lajl Will Made general 
and Tejlament in Writing ; but JliU 'tis by his lajl Will ^ ^^^^ 
And fo is Littleton^ fe£l. 1 68. If divers Wills, the latter 
Jhall Jland, and the others are void, i Inft. 112. In 
Truth 'tis plain Law, the iirjl Grant and the lajl Tejla- 
ment In Sxvinb. I part^feSi. 5. p. 14, no Man can die 
with two Wills, but he may with divers Codicils ; and 
the latter doth not hinder the former, fo long as they be 
not contrary. Another Difference there is between Wills 
and Codicils : If two Tejlaments be found, and it can't 
be known, which is iirjl or lajl, both are void ; but the 
latter Countermands the firjl, tho' there be a Claufe in 
the firjl, that it jhall not be revoked, and tho' an Oath 
were taken not to revoke ; becaufe the Law is fo, and 
the very Making of a latter doth revoke the former : So 
is LinwootTs ^ProvinciaP de Teftamentis ; Jujlice Dod^ 

deridge*s 
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deridge*s Office of Executory publijhed by fVentworth 29. 
A verbal Will revokes a former written Will^ ForfeznA 
Hemblingy 4 Rep, 60, 61. Plowd. 541. Perkins ^fea. 178, 
179. TixAfea. 478. The 2 H. 5, 8. is full to this Pur- 
pofe. There's an Afiion by an Executor againji two 
Executors, and they plead a Tejlament whereby they 
are made Executors ; and the Plaintiff replies, that the 
Tejlator afterwards made another and himjelf Executor; 
and held that by the fecond the flrjl became void. Now 
the Meaning of thefe Books cannot be, that a Will ex- 
prejjly revoking, is the only Will that can make a Re- 
vocation ; nor is it, that a Contrariety or Repugnance 
between the one and the other, is neceJQfary to make a 
Revocation : For tho* there be no new Will made, yet [148] 
a Revocation may be by Word of Mouth, as 2 Cro. 49, 
115. I Cro, 51. 3 Cro. 781. nay, a void Bequejl jhall re- 
voke a Will ; fo jhall a Deed that hath no EffeS, as 
Feoffment without Livery ; a Devi/e to y. S, or to a 
Corporation, when there is no fuch, will do it : So that 
'tis not the Contradifiion between the Dijpofal which 
revokes, for that which is no Difpojition at all will do 
it Wherefore the Meaning of the Authors cited is 
fomewhat elfe ; and it can only be this. That there is 
fomewhat particular in a Will, to that Injlrument of 
Conveyance, more than to any other, that even the 
Making of a new Will is a fufRcient Revocation ; the 
Words are plain, by the making new Will the former 
are all dejlroyed ; for there can be but one lajl. And 
when a Man makes and declares a new Will, that new 
Will mujl be prejumed to contain his whole Mind con- 
Difrennce cerning the Dijpojltion of his EJlate. Declaring his 
*»«^» .^*^*« Will imports thus much, and excludes all other. When 

and Codicils. ^ ^^^ ^^^jj ^j^^^ p^^^ ^ j^.^ ^yj^ ^^^^^ .^ ^ ^^^^^ 

Injlrument for it, called a Codicil, which is known in 
the Law as well as that of a Will : Here's nothing 
found of a Reference to the former. To judge it other- 
wije, would confound the Ufe of Wills and Codicils, 
and the Difference between them. 'Tis true that a Man 
may make partial Wills of jeveral Parts of his Ejlate, 
and all may jland together ; but then they mujl bie de- 
clared to be Wills concerning particular Things ; and 
they are but jeveral Pieces of the fame Will, tho' written 
in different Papers : But then in pleading one of them, 
you mujl not generally fay he made «//' voluntateniy but 
ultimam voluntat* of fuch a Thing : But here 'tis aUud 
tejiamentumy i.e. a general Tejlament. The 2 Rich. 3 
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foL 3. is direflly thus, The Defendant pleads one Will, 
the Plaintiff replies another, and Exception taken, be- 
cau/e he did not traverje the former, but held needlejs 
to do Jo, quia per ult* teftamentum^ ut placitatur genera- 
liter^ primum tejiamentum revocatur in omnibus : And it 
cannot be pretended, that this might be the fame Will 
written over again ; for if fo, it could not be aliud ; it 
would be the fame. Thefe are not Quibbles upon 
Words ; for can it be faid that this is a Devife by the 
lajl Will of Sir i/. when there is another. Nor is it an 
Objefiion, that the Contents do not appear; for the 
Will belongs not to the Heir to keep, and confequently 
not to jhew ; in pleading he is not bound to a Pro/ert ; 
it is enough that there was a fubfequent Will. And as 
the latter may Confirm or be conjijlent with the former, 
fo it may not be fo ; and the Conjijlency is not to be 
prefumed, efpecially againjl an Heir at Law, and in 
Po0e0ion. In the Cafe of Coward and Marjhal^ 3 Cro. 
721. the Subjlance of both are declared, and thereby 
they appeared to be Conjijlent, and confequently no Re- 
vocation. Here Eadem meusjic tejiandiy the fame Intent 
of difpojing his Ejlate the fame Way can never be 
thought to continue, for then there had been no Occajion 
of making another Will. If this be not a Revocation, 
it is an AS void, and to no Purpofe, which is never to 
be intended. Then it was injijled on. That the bare 
AA of making and publijhing another Will, is a Revo- 
[149] catk)n ; and the Pindins of the Contents unknown is 
void : If this be not a Will, ^tis a Codicil ; and that is 
contrary to the finding of the Jury: For the Verdifi 
mentions a fecond Subjlantive independent Will, with- 
out Reference to the former ; which fecond Will is a 
Revocation : And therefore ^twas prayed that the Judg- 
ment jhould be reverfed. 

It was argued on the other Side, in Behalf of Mr. Nof- Argument for 
WtfrM;r,That this wasno Revocation. That here had been [J^e^""^' 
a great Stir about Nothing, for that Nothing appeared 
againjl his Title; that a Man may make a Will of fe- 
veral Things at feveral Times, and they both jhall 
jland; that a deliberate Will being made, the Contents 
whereof are known, jhall never be revoked by that 
which is not known : Nothing can be Judged upon that 
which doth not appear, and confequently it can never be 
judged to be a Revocation. Here's another Will, and 
nothing is given by it, nothing is found to be given by 
this fubfequent Will. The Form of entering the an- 
cient 
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cient Judgments was, ^uibus vifis^ leSfis^ i^ auditis^ V 
per Curiam pUne intelle£fis; now what Is here read to 
make a Revocation? 2 R, 3./^/. 3- is with the Judg- 
ment ; for there 'tis replied that he made another Exe- 
cutor ; there are the Contents pleaded, JufRcient to 
maintain his Count, and anfwer the Defendant's Bar ; 
the Book is, per hoc quod alius Executor nominatur. 
Then was cited i Cro. 51. the Reafon given is, quia in 
dubiis non prafumitur pro tejiamento^ and here being a 
good Will, at the mojl the other is doubtful, i Cro. 
114, 115. Several Wills of Jeveral Things may be 
made. And the fame Book 595. 10 Car, i. which Re- 
Jblution Sergeant Maynard^ in arguing this Caje below, 
Jaid that he heard in the Court of Kings Bench. 'Tis 
the fubjefi Matter of the Wills and the Repugnancy 
which makes the Revocation. In this very Cafe, in the 
Exchequer, upon an Englijh Bill, 'twas held by Hale 
to be no Revocation : 'Tis in Hardres 375. Coke upon 
Littleton^ which hath been quoted, comments upon thefe 
Words feveral Devifes^ and if there be no Devife In the 
Second, there can be no Senfe or Meaning in it ; and 
confequently unlefs fome Meaning appear, it can never 
be an Evidence of a Change of his Mind. As it might 
be a Revocation, fo it might be otherwife; and he, that 
will have it to be a Revocation, mujl prove it to be fuch. 
No Man can aiRrm that every Will mujl necejQfarily be 
a Revocation of a former, for the fecond Will might be 
of another Thing, as Goods ; or of another Parcel of 
Land ; or in Confirmation of the Former. If in the/e, 
and many other like Cafes, a latter Will is no Revoca- 
tion of a former, how can it pojQibly with Jujlice be con- 
cluded, that a latter Will without Contents, Purport or 
Effefi, jhall be a Revocation of a former ? And tho* 
the Jury have in this Cafe believed the WitneJQTes, and 
found that another Will was made, it may be of dan- 
gerous Confequence to encourage and conjlrue this a Re- 
vocation, without knowing the Contents ; for no Will 
can be fecure againji the Swearing of a new Will, if 
there be no NeceJJity of jhewing it, or proving what it 
Judgment ^^^* ^^^ which, and other Reafons, it was prayed that 

affirmed. the Judgment might be afBrmed ; and it was afRrmed. 
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[150] Sir William Leach & aP, Plaintiffs, verfus 
y. Tbomfon Leffee of Charles 
Leach, Defendant. 

WRIT of Error to reverfe a Judgment given in Nm tmfos 
B. R. upon a fpecial Verdift, on a Trial at Bar ^^^ y, 
in Eje6iment brought by Thomfon on the Demi/e of Aetlw^d. " 
Cbarks Leach : The fpecial Verdi3 finds, that Nicholas Saik. 576. 
Leach was fei/ed of the Lands in Quejlion in his De- 3 M«L 301. 
mefne as of Fee ; and being jb jei/ed 9 Nov. 19 Car. 2. * show. 196, 
he makes his lajl Will, and thereby devifes the Premifes &^. 
to the Heirs Males of his Body lawfully to be begotten ; 
and for Default of fuch IjQfue, to Simon Leach his Brother 
for his Life, and after his Deceaje to the flrjl Son of the 
Body of the faid Simon lawfully to be begotten, and the 
Heirs Males of the Body of fuch firjl &>n lawfully to 
be begotten; and for Default of fuch IJOTae, to the fecond, 
is^c. and fo on to the eighth Son, and of all and every 
other Sons, Vc. and for Default of fuch IjQfue, to Sir 
Simon Leach J his Kinfman, Son and Heir of Simon Leach 
of Cadley in Com* Devon\ Efq; deceafed, and the Heirs 
Males of his Body ; and for Default of fuch IJOue, to 
the right Heirs of him the faid Nicholas for ever. 

Then they find. That the Lands in the Declaration, 
and thofe in the Will, are the fame ; that afterwards, 
viz. 10 Apr. 20 Car. 2. Nicholas died feifed without 
IjQTue of his Body ; that after his Death, the faid Simon 
his Brother and Heir entered, and was feifed in his De- 
mefne ut de libero tenemento for Term of his Life ; Re- 
mainder to the iirjl Son of the Body of the faid Simon 
the Brother, and the Heirs of the Body of fuch firjl Son 
lawfully to be begotten; and for Default of fuch, to the 
fecond, i^c. Remainder to Sir Simon in Tail, Remainder 
to the Jaid Simon the Brother and his Heirs. 

That Simon Leach the Brother fo being jeifed, after- 
wards, vix. 20 Aug. 20 Car. 2. took to Wife Anne the 
Daughter of Unton Crook ; that afterwards the 20 Aug. 
25 Car. 2. he being fo feifed did Make, Seal, and as his 
Deed Deliver a certain Writing, purporting a Surrender 
of the Jaid .Lands to the faid Sir Simon Leach ^ which 
C C Writing 
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Writing was prout^ Cffr. Then they find, that the faid 
Simon Leach the ^roihtx non fuit compos mentis fua tem- 
pore confeSfionis^Jigillationis^ deliberationis fcripti illius^ 
iftc. That afterwards, viz. lO Nov, 25 Car. 2. the /aid 
Simon the Brother had IjQfue of his Body, on the Body 
of the Jaid Jnne his Wife, Charles Leach ; that the faid 
Simon died, and Charles Leach the LejQfor of the Plain- 
tiff is eldejl Son and Heir of the faid Simon^ bTc. Et 
Ji videbitur Cur* quody tf f . Upon this VerdiS there was 
Judgment for the Plaintiff. 
Argument for And now it was argued, That the faid Judgment was [151] 
die Plaintiff in Erroneous ; and faid that in the Cafe there were two 
^^^' ^eries. I. If this were a good Surrender, there being 

no Acceptance or Agreement by Sir Simon before the 
Birth of the flrjl Son Charles : But this was not injijied 
on before, and therefore waived here, the fame having 
been adjudged by the Lords to be a good Surrender, 
3 Lev. 1S4. even to an Infant without Acceptance, in another AfUon 
I Show. 296. between the fame Parties, which you may fee reported 
in 2 Ventris 198, 208. Then it was argued on the 
fecond ^ery^ That the LejQfor of the Plaintiff in the 
Ejefiment, being a Remainder-Man in Tail, cannot 
tsdce any Advantage of his Father's Lunacy. That in 
this Cafe he could claim no Title as Heir at Law to his 
Father or Uncle, becaufe of the intermediate Remainder 
to the Defendant in Tail ; fo that quoad this EJlate, he 
is as a mer^ Stranger, and not as Heir : And tho* he 
were able to avoid it by Writ, or the like, yet it being 
once good, the particular BJlate of Simon the Father of 
Charles was determined, before the Contingent Remain- 
der to the flrjl Son could take Place : And confequently 
Void or Void- it can never after revive. Then the Quejlion is, 
able. Whether this Surrender by a Non compos^ being an AS 

done by himfelf, and not by Attorney, be void or only 
voidable : There's no exprefs cafe that a Surrender, by 
one who is Non compos^ to him in Remainder, is void. 
Perhaps 'twill be faid, as it hath been. That the Afis of 
a Madman are mere Nullities by all Laws in the World. 
But to this 'tis an Anfwer, That the Laws of England 
have made good and honejl Provifions for them, fo 
as to avoid their Afis for the Benefit of the Party, 
of the King and of the Heir. But it was repeated, 
that this was a Contingent Remainder, and if it 
could not vejl when the particular Ejiate did determine, 
whether by Death or Surrender, it never could vejl at 
all; for a future Right to defeat the Surrender, as Heir, 

cannot 
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cannot Jupport juch a Contingency. A prejent Right 
of Entry would ; but if no fuch prefent Right, the Re- 
mainder is gone for ever; and here was no fuch in 
Charles. If Tenant for Life make a Feoffment with 
Condition of Re-entry, the Contingent Remainder jhall 
never arije again, tho' the Condition be broken, and a 
Re-entry were made. So is the Cafe of Purefoy verfus 
Rogers^ 2 Sound, 'fio. Wigg verfus FiUers^ 2 RolFs 
Airidg. 796. and then Charles cannot avoid this Deed ; 
for the Avoiding of a Deed is to take fomewhat out of 
the Way, in order to the Revejling of fomewhat : But 
here was nothine to work upon ; for if the Surrender 
were good for a Moment, the particular EJlate for Life 
was once gone, and confequently for ever; and this 
mujl hold, unlefs the A3 were totally void. 

Then 'twas argued. That during the Life of the Party, 
'twas only voidable for the King by Office ; no Man 
can jiultify himfelf ; and fo is the great Refolution in 
Bevenleft Cafe, 4 Rep. and i Inft. 247. and PHfitting" 
bam't Cafe, 8 Rep. and if it be not void as to himfelf, 
it cannot be void as to others. And tho' Fitzh, in his 
N.B. fays that he himfelf may have a dum nonfuit com^ 
peSf that is not agreeable to the received Law ; for Be^ 
[152] verley's Cafe was never Jhaken till now ; and Fitzh. 
fuppofes it only voidable, by faying that Writ doth lie. 
There is alfo a Reafon for diis Rule of Law, that a 
Man jhall not difable himfelf by Pretence of DijlraSioni 
becaufe if the Pretence were true, he had no Memory, Rcifon why 
and confequently could not know or remember that he ^^ftTuX^*^ 
did fuch an A5 : And therefore 'tis, as it were, im- hbnfelC 
po0ible for him to be able to fay that he was fo dijlrafied 
when he did it : 'Tis for him to fay what 'tis not poJOible 
for him to know. But they would compare this to the 
Cafe of an Infant ; yet even there all his Afis are not 
void : His Bond is only avoidable ; he cannot plead 
that 'tis not his Deed. 'Tis true, that A5s apparently 
to his prejudice cannot be good, as i Cro. 502. Sup- 
poje a Non compos Signs, Seals and Delivers fuch a Deed, 
and after recovers his Senfes, and agrees to it, would 
not this be a good Surrender from the firjl ? Perkins 
feSl. 23. I Inji. 2. and if it can be made good by a fub- 
Jequent Agreement, 'twas not totally void, and if not 
totally void, 'tis with the Plaintiff in Error : The Law, 
bejides, is very tender in cafe of Freeholds, to make 
Conveyances void by bare Averments, and this would 
be of dangerous Confequence, if when there was no 

Inquijition 
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Inquijition or Commyjion of Lunacy daring Life, that 
thirty or forty Years after a Conveyance it jhould be in 
the Power of a Stranger to Jay, that the Vendor was 
Mad. 'Twill make Purchafors un/afe : Adsfolemnly 
done ought to have a folemn Avoidance. The i //. 5. 
cap, 5. makes a Fine to be void; 'tis void as a Bar, but 
yet it makes a Difcontinuance, and mujl be jblemnly 
avoided. Lincoln College Cafe, 3 Rep. Stroud and Mar- 
Jhal^ 3 Cro. 398. Dett fur Oblig* The Defendant pleads 
that at the Time he was of none fane Memory y and on 
Demurrer adjudged no Plea ; and the Opinion of Fit%h. 
held not to be Law. And 3 Cro. 622. 50 AJfu. 2. Fit%h. 
Iffue^ 53. a Releafe by a Nm compos^ which is much the 
Jame with a Surrender, only one works Upwards, and 
the other Downwards ; and after Recovery the Party 
agrees to it, the Jame is binding, 39 H, 6. 42. and 49 E, 
3. 13. Then was mentioned the Provijion of the Law 
in thefe Cafes, befides the Care of the Court of Chancery y 
which prote3s the weak and unwary by Rules of Bquity. 
There's a Writ de Idiota Inquirentfy and the exprefs 
Direfiion of the Writ is to inquire quas terras alienavity 
which jhews that 'tis not void. The Statute of Pr<r- 
rogativa Regisy is exprefs Authority for it ; the Reajbn 
given is, that fuch Perfons' Lands jhould not be aliened 
to their Hurt, or the King's. It muJl be agreed, that 
before Office found the King cannot avoid the Aliena- 
tion, even of an Idiot; and then after Office, the Prac- 
tife is to IJJue a Scire facias to him in PojQfeJJion, or to the 
Alienee; andfois Fitxh. tit. Scire facias^ pL 2. 106. All 
thefe Methods prefcribed by the Law would be ufelefs, if 
the ASs themfelves were void : Then 'tis as certain, that 
the Office muJl be found during the Party's Life, and 
during the Infanity, and not afterwards. If there had 
been an Office, 'twould only avoid it with a Profpefi, 
as it would be in cafe of an Heir after Death : Even 
after an Office, the King cannot have the Profits from 
the Time of the Alienation : Which jhews it not void [153] 
from the Beginning. If a Suit be againjl an Idiot after 
Inquifition, the Idiot cannot plead it, but the King jhall 
fend a Superfedeas to the Judges, fuggejling the Inquiji- 
tion ; fo that even then the Party him^lf cannot avoid it. 
As to the other way of avoiding it by the Heir, it 
• mujl b^ by Writ or Entry ; and till Entry or Writ the 
A5 remains good. But here's no Contejl with the 
Party himfelf, or with his Heirs, but with a Remainder 
Man. This A3 of Surrender was no tortuous A3, it 

wrought 
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wrought no Difcontinuance : There was no Trujl in 
him to preferve the Contingent Remainder : A Feoff- 
ment with Livery is allowed not to be void, and yet that 
may do a Wrong by Difcontinuance, Vc. As to the 
Pretence that a Warrant of Attorney to make Livery 
is void, that doth not reach this Cafe ; for here's an A3 
done by himfelf, which would have pajfed the Ejlate as 
by and from himfelf, if he had been of found Mind. 

Then 'twas dejired that the other Side would jhew 
any fuch Cafe as this : Whereas Multitudes of Gifts, 
Grants, Releafes, Bonds, and other Specialties, fealed 
and delivered by the Party himfelf, are allowed to be 
good. And the fame Reafon holds for a Surrender 
made in Perfon ; and there*s no Difference between a 
Livery made in Perfon and a Surrender ; the AS. being 
Perjbnal, and not by another under his Authority, makes 
the Livery good ; and fo it ought to be here. 18 £.4. 
2. Perkins^ Je£f. 139. And 'tis obfervable in ^9 H, 6, 
42. per ^Prifot^ upon the Inquifition 'tis refeifed and re- 
vejied into uie Interejl of the Idiot, and confequently of 
the King : And if revejled, 'twas once out of him. 
Now here's no Prejudice to the Man himfelf by this 
Opinion ; he is taken Care of, and his Afis avoided by 
the King on his Behalf; and his Heirs may avoid them : 
But that Strangers jhould take Notice of them as void, 
was denied ; and therefore prayed that the Judgment 
jhould be reverfed. 

On the other Side it was argued with the Judgment, Argument for 
That this never was a Surrender ; that 'twas againjl the Defendant 
Senfe and Reafon, to allow the Afls of a Madman, a "'^"^'• 
Perfon diJlraSed, to be valid to any Purpofe. That in 
Cafe of Livery it had been allowed to be only voidable, 
by Reafon of the Solemnity anobNotoriety of the Thing: 
But in cafe of a Deed, or a thing pajjing only by Deed, 
'twas otherwife. And BraSforiy Britton^ Fleta^ and the 
Regijler were cited, where 'tis declared who can take, 
and who can alien, and that a Madman cannot alien • 
and Fitxh, is of Opinion, that the Writ of dum mnjiiit 
compos may be brought by himfelf. That there was a 
Notion fcattered in the Books, that fuch Afis are only 
voidable ; but the Reafon of the Law is otherwife. 39 
H. 6. 42. hath the Dijlinaion ; that Feoffment with 
Livery is good, but if Livery be by Warrant of Attor- 
ney, 'tis void. If it be a Feoffment with Warranty by 
Deed, and PojQfejJion delivered with his own Hands, yet 
the Warranty is void, becaufe the Deed is void. Perk. 

5. The 
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5. The Deed of a Madman is void. If he grants a 
Rent, 'tis void. If an Infant makes a Warrant of At- 
tomey» 'tis void ; fo is Whittingham*% Cafe. A Deed 
and a Will are not to be di/linguijhed ; and by the fame 
Reafon that the one is void, the other is ^o. Finch. 102. 
is general ; all Deeds of a Man of nonfane memmt are 
null : 1 2 Rep. Shulter*! Cafe, 'Tis an Oifence to procure 
a Deed from him. The Civil Law makes all his Afis, 
which he doth without Confent of his Curator, to be 
void. A Madman is taken pro abftnte, 'Tis a Role 
unaccountable, That a Man Jhall not jiultify himfelf ; 
that he Jhall not be able to ezcufe himfelf by the Vijita- 
tion of Heaven, when he may plead Durefs from Men, 
to avoid his own AfL 'Tis abfurd to fay. That a Deed 
procured from a Man in a Fever, or in Bethlehem^ Jhall 
be valid to any Purpofe. Fitzherbirt^ who was a good 
Lawyer, ridicules the Pretence, and maintains. That he 
himfelf may avoid fuch ASL Then were cited 2 In/i. 
14. Lloyd znA Gregory^ I Cro. 501, 502. Perkins ^ tit. 
Grant y 13. Then it was faid. That in this Cafe there 
needs not much Argument, the Reafon of the Thing 
ezpofes the pretended- Law. And the Judges have de- 
clared that this Surrender is void ; the Word amens or 
demens implies that the Man hath no Mind, and confe- 
quently could make no Conveyance. Wherefore it was 
Judgment prayed that the Judgment Jhould be affirmed ; and with- 

affirmed. out much Debate it was accordingly affirmed. 



Henry Earl of Uvcoln^ by Sufanna Countefs 
of Lincoln his Mother and Procheine Amye^ 
Appellant ^vtxivi^ Samuel Roily Efq; Vere 
Boothy Hugh Fortefcue^ Efq; and Bridget 
his Wife and al\ Refpondents. 



WUl revoked 
by fubfequent 
Deed of the 
Teftator, alter- 
mg hit Eftate. 



APPEAL from a Decree of DifmiJfion in Chancery: 
The Cafe was thus ; Edward late Earl of Lin- 
coln^ who was Son and Heir of Edward Lord Clinton^ 
the only Son of Thiophiks Earl of Lincoln deceafed, 
being feifed in Fee of the Manors of, ^c. after his 

Mother's 
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Mother's Deceafe (who is yet living) and of other Lands For the Differ- 
of about 2000L per Annum^ Part of the ancient Eflate «»f«foe 
of the FamUy ; and dejigning that, in Default of IJue IJ^Ts,^ j^^^ 
Male by himfelf, his Eflate jhould go with the Honour, 342! 
made his Will the 20 Sept. 34 Car. %. and thereby de- « ^^^}^' 
vifed the Premffes to Sir Francis Clinton for Life, Re- J,6 
mainder to his flrji and other Sons in Tail Male, with Cro.' Jac. 49. 
many Remainders over to fuch Perfons in Tall Male, * ^*™' 49S» 
to whom the Honour might dejcend ; and dire3ed that ^^^ 

his Houjhold Goods at jhould remain there as 

Heir-Looms, to be enjoyed by the next Heir Male, who 
jhould be Earl of Lincoln^ and made the jaid Sir Francis^ 
the Appellant's Father, and after his Death, Earl of 
Lincoln^ Executor. On the 6th of Nov. 36 Car. 2. Earl 
Edward made another Will in Writing in like Manner, 
with the Alteration of (bme Perjbnal Legacies; and 
afterwards in April 1686. and in Dec. 1 690, did repub- 
[155] lijh his Will Then Earl Edward ^oXA Part to Richard 
JVynm^ Ejq; for 24491/. 31. bd. and mortgaged the 
Premifes in QuejUon to him for 12200/. Then Earl 
Edward by Deed of Leafe and Releafe, dated the 27th 
and 28th of April 1691. conveys his whole Ejiate to the 
Rejpondents Davenport and Townfend^ and their Heirs, 
to the Ufe of him and his Heirs, till his then intended 
Marriage jhould take eifefi : And after fuch Marriage 
had, then as to Part, in Trujl for his intended Wife and 
her Heirs and Ajjigns for ever : And as to the rejl, in 
Trujl to permit the faid Earl to receive the Proflu dur- 
ing his Life ; and after his Deceafe, to fell the fame for 
the bejl Price, and out of the Money raifed by Sale, to 
defray the Funeral Expences, and pay his Debts, and 
deliver the Surplus, as he jhould (by his lajl Will and 
Tejlament in Writing, attejled by three Witnejes, or 
by another Deed in Writing fo attejled) appoint ; and 
for want thereof to the Executors and Adminijlrators 
of the Earl ; with a Provifo, That the faid Earl, by his 
lajl Will and Tejlament, or any other Deed in Writing 
(to be thereafter by him made and executed and attejled 
as aforefaid) might alter, change, determine* or make 
void all or any the Trujls aforefaid ; and for want of 
fuch after to be made Will or Deed, then in Trujl for 
the faid Earl Edward^ his Heirs and AJJifl;ns for ever. 
Earl Edward died without Ijfue of his Body, and with- 
out Marriage. 

The Appellant exhibited a Bill to have the faid 

Deeds 
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Deeds of Leaje and Releafe fet ajide, and to have the 
Will executed. The Refpondents, as Heirs, injijl upon 
the Deeds as a Revocation ; and their Heirjhip was 
thus: Theophilui Earl had IJQfae Edward^ Katharim^ 
Arabella and Margaret ; Edward died in the Life-time 
of TbeophiluSf leaving IjQiue Edward late Earl of Lincoln; 
Katharine^ by Sir George Booths had IjQfue the Refpon- 
dent Feer Booth; Jrahella^ by Robert Roll, had IjQfue 
Samuel Roll; and Margaret married Hugh Bofcowen^ 
and had IjQfue the Respondent Bridget Fortefcue. And 
the Court, ajjijled with the two Chief Jujlices and Mr. 
Jujlice Powel^ faw no Caufe to relieve the Appellant. 
Argument for And now it Was argued with the Appeal, that the Dif- 
the Appellant, mijjion was Erroneous, there being Cauje for Relief: 
For that the Marriage never did take effe3, nor any 
Jerious Overture or Treaty was made by the faid Earl 
on that behalf; Jo as the faid Earl did continue, and at 
the Time of his Death was feijed of the fame E/late in 
the Premifes he had at the Time of making and pub- 
lijhing the Will That if at Law the Deeds of Leafe 
and Releafe were in Strifinefs a Revocation of the 
Will, yet in Equity they ought not to be conjlrued a 
Revocation of the faid Will, fo often and fo folemnly 
and deliberately made and publijhed, and upon fo good 
a Confideration as the Support of the Honour. That 
the faid Will was the Refult of the Earl's continued 
Intentions throughout his Life, and the Deeds were 
only the EiTefl of fome fudden Fancy or Pa]|ion ; and 
even by thofe Deeds no Benefit was dejigned to the Re- 
fpondents ; for the Difpojition of the Surplus of what 
jhould be raifed by the Sale, was to be to his Executor [156] 
Sir F. C. the Appellant's Father : And that did evidence 
a continued Kindnefs to him, who never had offended 
him, and no Regard to the Refpondents, who (tho' they 
were his Heirs general) were related only at a Dijlance, 
and fcarcely known by him ; and very well provided for 
by great Portions raifed out of the EJlate for their 
Mothers. 

Then 'twas argued, that this EJlate was merely an 
equitable one ; and confequently Equity only ought to 
govern the Difpojition of it. Here's no exprefs Revo- 
cation pretended : That a Mortgage in Fee is no Re- 
vocation, for in Equity it doth not make the EJlate an- 
other's. Here is a noble Peer, who is to Jit in the Seat 
or Place of his Ancejlors, and therefore no Prefumption, 
Intendment or forced Implication ought to be againjl 

him 
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him or his Intereji. That this was dejigned to take 

eflfeS, in cafe the Marriage was had, and not otherwi/e : 

That here was no Intention to revoke, but upon the 

Contingency of his Marriage. And there was cited 

Zouch and Barker*^ Cafe 1625. in the Lord Coventry^ % 

time, Chan. Rep, and the Lord Boucher*% Cafe in Ed- i Chan. Rep. 

ward the Sixth's Time ; the Cafe was faid to be in +*• 

Dyer^ left as a ^uare^ and in i RolFs Ahridg, And for 

thefe and many other Reafons and Authorities urged, 

'twas prayed that the DifmiJIion Jhould be Reverfed and 

the Appellant relieved. 

On the other Side 'twas injijled, That tho' this was Argument 
not an exprefs Revocation by the Ufe of Words de- ^'i^*. 
daring it to be fuch, yet 'twas a true, legal, and effefiual ^^P°°***"^ 
Revocation ; that thefe Deeds of Leafe and Releafe did 
alter the Ejlate ; that here 'twas for Payment of Debts, 
as well as in Conjideration of the intended Marriage ; 
that here was a manifejl Change of his Intention ; that 
both Will and Deed were voluntary and inconjijlent, 
and therefore the latter mujl jland ; that here were no 
Children or Creditors claiming under the Will; that 
tho' the fubjefi Matter were an equitable Interejl, yet 
Equity ought to follow the Rules of Law; that the Law 
msule this a good Revocation, and Equity ought to 
Judge it the fame Way, unlefs Fraud were proved to 
be ufed in the procuring of the Execution of thefe Deeds. 
That the Reafon why a Mortgage even in Fee, is not 
a Revocation, is becaufe a Mortgage doth carry upon 
the Face of it a Defeafance ; 'tis not reckoned an In- 
heritance to the Heir of the Mortgagee, but jhall be 
Perjbnal Ejlate, and AjQfets to pay the Mortgagee's 
Debts. This Deed was revocable by an after Will ; 
which /hews the Party to have no Regard for any for- 
mer Will : Nor is there any Reference to the Will 
then in Being. If a Marriage had happened, 'twould 
be agreed to have been a Revocation ; and if fo, when 
was the Will revoked by that AS ? By the Deed, or 
by the Marriage ? Then it was faid that it certainly 
would have been revoked by the Deed ; and confe- 
quently ought to be conjlrued a Revocation, tho' no 
Marriage did enfue. Revocations are the fame in Equity 
as at Law; and fo it was held in the Cafe of the Earls 
of Bath and Mountague, The Statute of Frauds never 
was thought to extend to fuch Revocations as thefe. 
Tho' Earl Edwari% Intentions were once to fupport 
\}T} the 
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the Aonottr with the Ejlate; yet it was always in his 
Power to alter it. The Leafe and Releafe pajQTed the 
Equity of Redemption ; and confequently 'tis the fame 
now between the Appellant and Refpondents, as if 
there had been no Mortgage in the Cafe. 

'Twas further urged, That a Will is but an imper- 
fefi Conveyance, inchoate only, and ambulatory (as the 
Books term it) till the Death of the Party ; and another 
Will may revoke it : And with greater Reafon may a 
Deed, which alters the Ejlate, and jhews a Change of the 
Intention of the Perfon who was Owner of it There's 
no need of a Conjideration to warrant the Revocation of 
a Will ; there needs no Reafon to be given for it ; 'tis 
only the Mind of the Party which both makes and re- 
vokes the Will. A Will is only the Si&rnification of a 
Man's Purpofe, how his Ejfate Jhall go after his Death : 
And tho' it be folemnly made in Writing, Jigned, pub- 
lijhed and attejled ; yet if he do any intermediate Afi, 
whereby it mujl be necejjarily inferred, that fuch Purpofe 
and Intention of his did not continue, the Confequent 
muJl be, that what was done before, as to fuch Will, is 
totally defeated ; and unlefs it be fet up anew by a Re- 
publication, 'tis as no Will. The Cafe of Momtague 
and Jeffryes^ i Rolfs Abrtdg, 615. and Moore ^1X). proves 
this. If Conveyance at Law jhews an Intent different 
from the Will as to Lands, 'twill be a Revocation, tho' 
fuch Conveyance be not perfefi to all Purpofes. Hodg-^ 
kinfon verfus Wood^ Cro. Car. 23. 'Tis a Revocation, 
tho' the Owner Jhould be in again, as of his old Rever- 
Jion. The Cafe of Leftrange and Temple 14 Car. 2. re- 
ported in Sid. 90. I Keble 357. is jlronger; but this is 
jlronger yet : Becaufe 'tis not to the old life, but limited 
in a different Manner. 'Tis a qualified Fee, and to be 
determined upon the Qualifications taking effefi, and fo 
cannot be the old Ejlate. And if it were, yet 'tis a Re- 
vocation ; and there's no Circumjlance in the Cafe, that 

Decree can dired a Court of Equity to differ from the Law. 

affirmed. And therefore it was prayed, that the Decree of Dif- 

mijOion might be affirmed ; and it was affirmed. 
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[158] John Fox Gen\ Plaintiff, verfus Simon 
Harcourt Arm\ Defendant. 

WRIT of Error on a Judgment in B.R. The cierkofthc 
Cafe was upon a fpecial Verdid, in an Adion Peace, hit 
of the Cafe upon an Indebitatus AJfumpfit for Monies re- f^'i*'^^'*]^" 
ceived to the Plaintiff's UJe, brought there by Harcourt J^oJS. * " 
vcrjus Fox^ which Verdifi finds the 37 H, 8. cap. i. inti- 1 show. 4*6, 
tuled, a Bill for Cujios Rotulorum and Clerkjhip of the l^^A'^^^ 
Peace. Then they find the i ^.faTAfo. intituled, An Ad t^^,^6. 
for enabling Lords Commijjiioners for the Great Seal to Saunden ▼. 
execute the Office of Lord Chancellor or Lord Keeper, ^""^ 
and feveral Claujes therein concerning this Matter. 
Then they find that John Earl of Clare was by Letters 
Patent, dated the 9th Day of July Anno i fr.i^ Ma. 
according to the 37 H. 8. made Cujios Rotulorum for the 
County of Middlefex, and fet forth the Letters Patent 
in hac verba. Then they find that the Office of Clerk 
of the Peace for this County being void, the Earl of 
Clare by writing under his Hand and Seal, dated 19 
July Anno primo^ did nominate, appoint, and conjlitute 
the Plaintiff, Mr. Harcourt^ to be Clerk of the Peace for 
Middle/ex for fo long Time only as he jhould well de- 
mean himfelf therein ; and the Injlrument was found in 
hac verba. Then they find him to be a Perjbn re/ident 
in the County, capable and fufficient to have and execute 
the Office ; diat he took upon him the Execution of the 
faid Office ; and before he did jb, he at the Quarter- 
SeJJions for the faid County, in open Sejjiions, took the 
Oath required by the late Ad of this King, and the 
Oath of Clerk of the Peace, and did do and perform all 
Things necejjary to make him a compleat Officer ; and 
that during all the Time he did execute the faid Office 
he demeaned himfelf well. 

Then 'tis found, that on the fifth of February Anno 
tertiOf the faid Earl of Clare was in due Manner re- 
moved from being Cujios i and fVilliam Earl oli Bedford^ 
by Letters Patent dated the fixth of Febr. was made 
Cujios according to the xj H. 8. and thofe Letters Pa- 
tent are aljb found in bac verba. Then they find an 

Appoint- 
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Appointment in Writing, dated the fifteenth of February 
by the faid Earl, of the jaid Fox to be Clerk of the 
Peace for the jaid County ; to hold the jaid Oiiice for 
and daring the Time the Earl Jhould enjoy and exerdje 
the jaid Oiiice of Cujios^ jb as he well demean himfelf 
therein. They likewije find Fox to be a Perfon capable, 
^c. and that he took the Oath, and did the other Things 
requi/ite to qualify himfelf for the jaid Office ; that he 
did thereupon enter on the Execution of the jaid Office ; 
and during the Time that he executed it, he well de- 
meaned himfelf therein, and did take the Fees belong- 
ing to the jaid Office, which they found to be to the 
Value pf five Shillings ; Sedutrum, faTf. Et^, Vc. Et §^ 
^c. Upon this Judgment was given for the PlaintifT 
below. 



Argument for 
the Plaindff in 
Error. 



Origin of the 
Office of Clerk 
of the Peace, 



and ofCuJhi 
Motuhrum. 



And it was now argued for the PlaintiiF in the Writ 
of Error, That this Judgment ought to be reverfed* 
And firjl it was faid, that whatfoever the Common Law 
was, as to ancient Offices, could be no Rule in this 
Matter : Many and mojl of thofe were for Life ; but 
my Lord Coke fays. That the Office of Chancellor of 
England could not be granted to any one for Life ; be- 
caufe it was never jb granted. The like of Treafurer : 
So that Cujlom, and nothing elfe, can govern in thoje 
Offices. But here can be no Pretence of its being a 
Common Law Office ; for the Common Law knew no 
fuch Thing as Jujlices of the Peace, to whom, they fay^ 
he is a Clerk. That the firjl Statute which makes Ju/^ 
tices, hath no Mention of Clerk ; but it was merely an 
Incident ; fome Perfon of Necejjity was to officiate in 
that Kind : And where he is called the Jujlices* Clerk^ 
it can only be, that he was one appointed by them ta 
make and write their Records for them ; and 'tis pro- 
bable that in ancient Time, he that was their Clerk was 
Cujios Rbtulorumy and intrujled with the keeping of the 
Records. Then it coming to be an honorary Thing to 
be CuJloSy he that was the mojl eminent for Quality 
amongjl them, was appointed to that Trujl ; and then 
he appointed his Clerk under him : For there's no an- 
cient Statute or Law, that empowered the Chancellor to 
make a Cujlos ; but he making out the Commijjion of 
the Pcgce, might very well name one of them to be 
Keeper of the Records, and to have the firjl Place 
amongjl them. And fuch Perfon might very well ap- 
point his Deputy or Servant, who in Time came to be 
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Clerk of the Peace. We have no certain, but this is 
the mojl probable. Account of the Thing. 

Then the Statute of 37 H, 8. recites, That the Chan- 
cellor had much perverted the In/litution, by aJQfuming 
to make Cuflos's for Life, and jb the Clerks of the Peace 
were for Life likewife. The End of that Ad was not 
only to remove ignorant Perfons; for the Common 
Law itfelf would turn any fuch out of Office, if he be 
not able to perform the Duty of it ; but the Grants for 
Life, were the great Grievance: And therefore to remedy 
that Mifchief the Cuftos mujl be appointed by Billfigned 
with the King's own Hand, and at his Pleafure re- 
moveable ; and the Clerk of the Peace to be appointed 
by the Cuftos^ and to continue only during the Time of 
the others continuing to be Cuflos, This (tho' not in 
the Negative) doth amount to it, viz. that he Jhall con- 
tinue no longer : Efpecially when the Ad recites the 
Mijchief to be a Continuance during Life ; it implies 
that the Clerkjhip of the Peace jhould be never granted, 
for a longer Interejl, than the Cuftos had in his Office. 
The 3 W 4 £. 6. doth indeed repeal Part of the 37 H. 
8. not by exprefs Words, but by a very jlrong Implica- 
tion, by giving the Chancellor a Power to nominate the 
Cuftos : But the Office of Clerk of the Peace is not 
[160] toucht by that of E, 6. and continues as jettled by 37 
//. 8. which is during the Continuance of the Cuftos. 

Then 'tis the new Statute, which gives the Occafion 
of the prejent Difpute; and there's nothing in this Afi, 
which can make fuch an Alteration in the L«aw, as was 
below contended for. The Words, So long only as be 
Jhall well demean himfelfy are not enlarging of his Ejlate, 
but Reflridive : And whensoever 'tis conjidered how to 
make a Grant for Life to be good, you mujl conjider 
the Power and Capacity of the Grantor, and how the 
Thing is capable of being jb granted : As in Cafe of 
Tenant in Tail, or Fee, and each makes a Lea/e for 
Life ; in the latter Cafe, 'tis for the Life of the Lejfee: 
And in the former, for the Life of the Tenant in Tail, 
becaufe of the diiferent Capacities of the Grantors : And 
fo the Thing itfelf is conjiderable. Here's an exprefs 
Statute, that faith it jhall be only during the Continu- 
ance of the Cuftos I now that provijion is to be purfued. 
'Tis jaid, that a Grant quam diu fe bene gejferit^ is for 
Life ; but the Words themfelves do not import any fuch 
Thing : 'Tis indeed a rejlrifiive Condition which the 
Law impofes upon all Offices; for Mijbehaviour in any 
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Office, if in Fee, is a Forfeitare : Bat the chiefejl Con* 
Jideration is, if it be an Office that is capable of being 
granted for Life. If it be fo, theje Words may amoant 
to a grant for Life, as expounded by Ufage and the 
Nature or Capacity of the Office {tfelf ; but otherwije, 
if the Office be not grantable for Life, jtich Words will 
not give an Ejlate for Life : Thefe Words feem only 
to be an Exprejjion of what the Law always implieth, 
tho' not particularly exprejjed. If it operate any Thing, 
it feems only to have Reference to the Power of the 
Grantor, as a Rejlrifiion on him ; and not as an En- 
largement of the Ejlate of the Grantee : Efpedally 
where by a Law in Being, there's an Incapacity upon 
the very Office not to be granted for Life. 

Then it was urged that the Statute of 37 H. 8. was 
not repealed: The 3 (f^ 4 £. 6. doth not alter this 
Matter at all ; and where it did make any Alteration, 
the fame is expreJQily repealed by this lajl A3 in Quejlion. 
It is a fettled Rule, that if there be two Sututes, and 
both con/ijlent and not contradifiory, the latter can never 
befaid to repeal the former ; andfo is Dr. Fofter^% Cafe 
II Rep. 5, 6. fo it is in Wills, Hodgkinfrn and tVood^ 
Cro. Car. 23. This lajl AS of fF. ^ M. is con/ijlent 
with the 37 H. 8. the one fays, He Jhall continue dur- 
ing the Time that the Cufios doth remain fuch, fo as he 
demean himfelf well : The other Jays, He Jhall enjoy 
his Place, fo long only as he demeans himfelf well in it. 
Now take the Office to be by the 37 H. 8. only grant- 
able to hold during the Continuance of the Cuftos^ then 
fuppofe in the fame A5, it Jhould be faid to hold Jo long 
only as he demean himfelf well ; where is the Incon- 
Jijlency or Contradidion ? And if none, then this lajl 
A3 doth not Repeal the former as to this Matter. And 
Mr. Fox'% Grant is purfuant to the Statute of //. 8. and 
Mr. Harcmrf% hath no Relation to it. 

Then 'twas argued. That 'twas unreafonable that a 
Cuftos Jhould have an Officer under him of another's 
Choice, when himfelf is refponjible for the Records 
which fuch Officer is concerned with. The primary In- 
tent of this lajl A3 was only to fettle the Doubts about 
the Keepers of the Great Seal : Not to alter the Ejlate 
of the Office of Clerk of the Peace. The Offices of the 
Judges in Weftminjler-hall determine with the King's 
Life who grants them, tho' they are granted to hold 
during go^ Behaviour. In this A3, the Reafon of 
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njing theje Words was for Caution, to advertije them 
that Mijbehaviour jhould forfeit their Places. If an Al- 
teration of the Law had been intended, they would have 
jaid for Life, ^o as he demean himjelf well, efpecially 
when (as was jaid before) he was removeable for Mijbe- 
haviour by the former Laws in Being. Wherefore upon 
the whole Matter it was prayed that Judgment might 
be rcverfed. 

On the other Side it was argued with the Judgment, Argument for 
That 'tis clear and apparent that this AS of W. bf M. ^^^^^^ 
was made not only to fatisfy Doubts, and prevent Que/^ ^ 
tions about the Office for the Cujlody of the Great Seal, 
but to jettle the Manner of naming the Cuflos and Clerk 
of the Peace. And that 'tis in Part introdufiive of a new 
Law ; and in part a Revivor of the old : But the general 
End was, that the Office of Clerk Jhould be filled and exe- 
cuted by a learned, able, honejl Per/on ; becaufe it con- 
cerns the Adminijlration of Ju/lice. He is the King's 
Attorney in many Rejpefis; he not only writes tne . 
Senje of the Jujlices in their Orders ; but draws Indid- 
ments, and upon Traverfes he Joins IJQTue, as one qui pro 
Domino Rege in ea parte fequitur^ and prays Judgment 
for the King in many Cafes ; joins in Demurrer, when 
Occajion requires, and is, in the SeJJions, the fame as the 
Clerk of the Crown is in the King's Bench. Now to 
accomplijh this End of having a Perfon well qualified, 
and to encourage and oblige him to his good Behaviour, 
it requires a Rejidence in the County ; it enjoins that 
the Per/on named be able ; it fubjefis him to the Jurif- 
diSion of the JuJUces, who have a daily Obfervance of 
his Demeanour ; it gives them a Power to remove him 
upon a jujl Complaint, which they could not before ; it 
frees him from the ufual Temptation to Fraud and Cor^ 
ruption, by introducing him gratis ^ fine pretio; and to 
provoke his Care and Diligence, it gives him a more 
durable Ejlate in his Office, than he had before, when 
he bought it, viz. Freehold, an Ejlate for his Life. That 
it jhould be jb, is convenient; becaufe, then he will be 
encouraged to endeavour the Increaje of his Knowledge 
in that Employment, which he may enjoy during Life : 
Whereas precarious dependant Interejls in Places tempt 
Men to the contrary. 

That this is an Ejlate for Life, appears from the 
Words of the A5 ; they do direfi how long he jhall en- 
joy his Office ; fo long only as he jhall behave himfelf 
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welL If the Word only had been omitted, there could 
be no Colour, for^a Doubt. By i In/i. 42. 'Tis an 
Ejlate for Life, determinable upon Mijbehaviour ; for 
during good Behaviour is during Life ; 'tis fo long as 
he doth behave himjelf well ; /. e. If he behaves himjclf 
well in it fo long as he lives, he is to have it ]b long as 
he lives ; during Life, and during good Demeanour, are 
therefore Jynonymous Phrajes, the fame Thing when 
ufed with relation to Offices ; the Condition annexed, 
if obferved, continues it during Life, the contrary deter- 
mines it. This is the Rule and Law in cafe of Offices 
in general, and mujl hold in this : For this is an Office, 
2 & 7. I. He is called Att' Domini Regis. »Tis cap- 
able of being enjoyed for Life ; and confequently of be- 
ing granted fo ; efpedally when an A3 of Parliament 
declares it jhall be fo. There's nothing in the Nature 
of the Employment that hinders it ; and there can be no 
Doubt, but that a Statute may empower a Cujios in 
PoJQfeJjIion, who hath only an E^ate at will, to name a 
Clerk to hold during Life or good Behaviour. The 
Jujlices are at Pleafure ; fuppofe then the A3 had faid. 
That they jhould name him in this Manner ; he mujl 
have continued, tho' they had died, or had been removed. 
The Cafe is the fame here; he is as much intrujled with 
the A3s of the JujUces, as with the Records belonging 
to the keeping of the Cuftos. Then there's nothing in 
the A3 that favours of an Intention to make him de- 
pendent on the Cu/ios^% Office : The Ciiflos is to naoje 
him, but the Jujlices have the Control over him ; he is 
an Officer to the Sejjions, and the Jujlices only can re- 
move him. The Limitation of the Interejl of the Cuftos 
in his Office, and that of the Clerk, are different ; and 
that jhews, that the Duration of the one was not to de- 
pend on the other. Bejides, the Cujlos is to name, not 
when he jhall be made C^fios (as it would have been 
worded, if the Intention advanced on the other Side had 
been true) but whenfoever it jhall be void. It doth not 
fay, every new Cujios jhall ; or that every Cuftos jhall 
name : But generally when 'tis void, he jhall, i^c. 
Obje^oni Then as to the Obje3ion, That this new A3 is con- 

anfwered. jijlent with the 37 H. 8. and therefore that is jlill in 

Force : *Twas anfwered. That by the former A3 he was 
entirely placed under the Cuftos who had Power to dif- 
place him upon Mifcarriage. The SeJ[ions then could 
not do it, tho' a Court, and a Court of Record : They 
might fufpend him, but could not deprive him of his 
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Office, even for ill Demeanour : This was that Afi. 
Now the prefent Law abridges the Power of the Cujiosi 
He mujl name a Rejident ; before he might appoint 
any able Petjbn : The Perjbn was then removeable by the 
Cuftos ; now only by the Jajlices. Care is taken, that 
nothing is to be given for the OiHce, and now he may 
make a Deputy without the Approbation of the Cufios. 
Here's plainly a different Juri/didion over him, and a 
different EJlate vejled in him : This exprefs Limitation 
of the Interejl to him is an Exclujion of the former Ef- 
tate, as dependent upon that of the Cu/ios. And bejides, 
this is a Subjlantive dijlinfi enading Claufe of itjelf, 
and no ways relating to the Statute of //. 8. Why was 
this Limitation penned differently from that, unlefs to 

C' e another Sort of Interejl ? As to the Cajes of new 
ws which repeal former, 'twas faid, That the Rule 
was certain, that whatsoever Statute is introdufiive of 
a new Law, tho' penned in the AfHrmative, is a Repeal 
of the former, as implying a Negative ; i.e, the latter 
ought to be obferved, if it concerns the fame Matter. 
The Statute of £. 6. controlled the Statute of H. 8. 
One direfied the Keeper to name, the other the King, 
and both are in the AfHrmative ; yet the latter muJl be 
ob/erved. And if this be a new Ejlate (as it hath been 
adjudged below) then the Party ought to enjoy it. And 
for this was cited I Sid. 55. Plmd. 113. and other 
Books. 

Then 'twas faid. That the Clerk of the Peace, named 
by the JujUces, in Default of the Cujlos^ would have an 
E/late for Life ; and by the fame Reafon it ought to be 
fo here : Tho' the Cujios be to be named according to 
the Statute of H. 8. yet he is not to execute his Power 
of Cufios according to that ASL ; but is tied to a Rejident, 
hath not the Approbation of a Deputy, and cannot re- 
move. By the Statute of H. 8. the Clerk had but an 
Ejlate at the Will of the King, the Cu/los having no 
other; this is fo long as he doth well in his Office. 
Thefe are different ; and when the Cujios hath named 
him, he is in by the Statute. If what they on the other 
Side contend for had been intended, there was no need 
of theje Words of Limitation at all ; and the Words, 
in like manner as by the former yfe?, had fulfilled the In- 
tention, if fuch had been. 

As to the Word only^ that would make no Alteration 

in the Cafe of any other Office. Suppofe an Office 
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granted to a Man quamdiu tantum^ o€ folummodo^ fe bene 
gejferit^ would that give lefs than an Eflate for Life ? 
The Word only was added, not to Abridge the Ejlate of 
the Clerk ; but rather to rejlrain the Power of the Cuf- 
toSf that he jhould have Authority only to limit it dur- 
ing good Behaviour, and not for a lefs Interejl or Ejlate: 
The Cu/Ios is confined, that he jhall not grant it for 
Years, or at Pleajure. Bejides, only is but Jujl Jb long, 
and no longer, or fo long as ; and *tis the fame Thing 
with the Word, as without it. Dummodofola vixerit^ is 
during all her Widowhood. .Suppofe a Power to make 
Leafes to hold only for and during the Term of 21 
Years, the fame would be good for the whole Term. 
Then 'tis no objeflion. That the Ejlate of the Clerk is 
greater than his is who names him, for that may be by 
Cujlom, as in the OiBces in Wejlminjier-hall^ Hohart 
153. and the Clerks of Ajpfe, where Ufage fixes the 
Ejlate. And the like in Cafe of Power to make Leafes 
upon Family Settlements to Ufes, where Tenant for 
Life grants larger Interejls than his own : 'Tis true, the 
Powers and Elates raifed by them iJflTue out of the In- 
heritance ; but the Tenant for Life only names them : 
As the Cuftos doth here, tho' the Statute gives the In- 
terejl. 

As to the Inconvenience, That dependent Ofllces 
Jhould continue againjl the Will of their Superiours, 
that can be no Objefiion; Jince there are few great 
Officers in the Realm, but have many Subjlitutes and 
Inferiors under them, which were named by their Pre- [164J 
decejfors, and are not removable. Almojl every Bijhop 
in England is under thefe Circumjlances, with refpefl to 
the Regijler of his own Court, who notes and records 
his Afis, l^c. This is an Exception to all Grants for 
Lives. But Credit ought to be given to the Honour, 
Wifdom, and Judgment of former, as well as prefent 
Officers, in refpeS of fuch Nominations, 'till fome Mif- 
behaviour Jhews the Choice to have been ill ; and when 
that appears, the Perfons are removable, and then the 
Inconvenience is likewije removed. Here the Jury have 
found the Plaintiff* in the Afiion below to be able and 
fufflcient, and well qualified for the Office, and to have 
done his Duty in the Office, while he had it. Where- 
Judgment fore it was prayed that the Judgment might be affirmed ; 
and it was affirmed. 
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Henry Lord Bijhop of London, and Peter 
Birchy D.D. Plaintiffs^ verfus Attorney 
General pro Domino Rege & Regina. 
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RIT of Error to Reverje a Judgment given in The Preroga- 
B.R.in^ ^uare Impedit The Cafe upon Re- ^^^ o^?»« 
cord was thus : The Declaration Jets forth the AS of p^^t^ to 
Parliament, which Ereds and Conjlitutes the Parijh of Beneficea where 
St. James within the Liberty of Weftminjler^ out of the Jt promoted the 
Parijh of St Martin, Wr. ^rw/, that by Force and Vir- S^k 54" 
tae of that Afi, the /aid Parijh was made, and the Dif- 3 Lev. 377, 
tria therein named became a Parijh, and Dr. Tennifon 3^^ 
Refior of the fame ; that he was afterwards Rite i^ J^o ° ' ^^* 
Canonice confecratus Epifcopus Lincoln\ and that thereby i Show. 413, 
the faid Church became void, and thereupon it belonged ^93- 
to the King and Queen to prefent a fit Perfon rattone 
Prarogativa fua Regia Corona fua Angl' annex* ^ and 
that the Defendants hindered, i^c. 

The Defendants crave Oyer of the Writ, and it is 
general; Fie' Com' MiAA' faluf. Pracip' Henric' Epif- 
copo Lond' ^ Petro Birch Sacra Theologia Profejfori 
quodju/ie i^ fine Dilatione permittant nos prafentare ido- 
neam perfonam ad i^c. qua vacat isf ad no/iram fpe^at 
donationemy isf unde prad^ Epifcopus £sf Petrus nos injujie^ 
&r. And then they pray Judgment of the Writ and 
Declaration, becaufe that between the Writ and Decla- 
ration, there is a material Variance in hoc^ viz, quod ubi 
per Breve prad^ prad' Dom' Rex & Regina intitulant 
fe ad Donationemprad* y ^c. pleno Jure, tamen per Narr* 
prad* iidem Dominus Rex i^ Domina Regina intitulant 
fe ady &c. ratione Prarogativa fua Regia Corona fua 
Angliae annex* Unde pro variatsone prad* inter Breve fsT 
^arr' prad* they pray Judgment of the Writ and De- 
claration aforefaid, and that the Jaid Writ may be 
quajhed, ^c. The Attorney General Demurs, and the 
Defendants join ; and there's Judgment to anjwer over. 

Then the Bijhop Demurs generally, and Mr. Attor- 

[165] ney joins, and Dr. Birch pleads that he is Incumbent, 

and then Jets forth the Statute of H. 8. concerning Dif- 

penfations; and that after Dr. Tennifon was elefied 

Bijhop, 
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Bijhop, the Archbfjhop granted to him a Commendam 
Retinere^ with Power to take and enjoy the Profits to 
his own Ufe, by the Space of jeven Months. 

That this Commendam was confirmed under the Great 
Seal, according to the Statute ; and the /aid Dr. Tenni- 
fin did enjoy the Jame accordingly, ^c. Mr. Attorney 
Demurs, and Dr. Birch joins in Demurrer ; and Judg- 
ment was given for the King, CsTf. 

And now it was argued in the iirjl place, That the 
Plea in Abatement was good ; and if fo, all that fol- 
lowed was Erroneous. And to make that Plea good, 
it was jaid that there is a Variance between the Writ 
and Declaration ; that they are founded upon jeveral 
Rights ; that upon arguing the Merits of the Cauje, it 
mujl be owned to be fo, on the other Side. 

That no Argument can be urged to maintain the De- 
claration in general, but the jure Prarogativa^ and 
confequently it mujl be different from the Title or In- 
terejl pleno Jure, 

They have faid below that tho' the King's Interejl 
is bound by Statutes, yet his Prerogative is not This 
DijlinSion of the Rights mujl be allowed, or elfe the 
main Judgment is not jujlifiable ; and that there is juch 
a Dijlindiion, appears in Gaudy and the Archbijhop of 
Canterbury's Cafe in Hob. 302. by the Prefentation 
there recited, which was drawn by the King's Counfel ; 
'tis ad nojiram Prafentation* pertinetjfrue ex pleno jure^ 
five ratione Prarogativa. 

By Bra^on 415. If the Writ be founded on one 
Right, and the Declaration on another, the Writ mujl 
be abated, as in Cafe of Executors and Corporations. 
In fome Cafes it mujl be agreed. That the Writ may 
be general, and the Count Special ; but none of thoje 
Cafes will reach to this, where feveral Rights are pre- 
tended. 'Tis no ObjcSion to fay. That there is no 
Writ in the Regijler for this ; for that's rather an Argu- 
ment againjl their Prerogative : Bejides, this Prerogative 
was never allowed till Dyer*% Time; and in the old 
Books 'tis denied, where the King was not Patron. 

In the Regtfter 30. is a Writ Special, quod permittant 
nos prafintare idoneam perfinam ad Ecclefiam de^ &c. qua 
vacat & ad nojiram fpeSl at Donationem ratione Arcbiipifi 
copatus Cant' nuper vacantis in manu exijientis. And 
another Sine titulo ut de jure^ and that is General, ad 
nojiram fpe£lat Donationem, Another Writ is there 

Ratione 
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Ratione cujiodia terra if haredis upon a Tenure in 
capite. And another, Ratione forisfaHura unius^ (^ 
ratiom cujiodia terra fsT haredis alterius per fervitium. > 

Another Writ pro Domino Rege if aliis conjun^im, Re^ 
gijier 32. is another fuch by Reajbn of the Vacancy of 
[166] the Archbijhoprick. 

'Tis not an Anfwer, That the Writ of Wajle is 
General, and the Count Special, becauje that is not en 
auter droit. 

Then it was faid that it is true, That where another 
Writ cannot be had, a General Writ and Special Count 
are allowable; but here a Special Writ might have 
beenfued. And there were cited the i /«/?. 26, 53, 54, 
2359 344. 3 Cro, 185, 829. And as to the Queen and 
the Archbi/hop of Tork*% Cafe 3 Cro. 340. that doth not 
come up to this Ca/e ; for tho' the Writ were General, 
and the Count in Right of the Duchy of Lancafier^ yet 
both were as Patron plenojure; and the Count did only 
jhew, how the Plaintiff came to be Patron ; but here 
they were jeveral Rights, as dijlinS, as a Claim by a 
Man /ingly, and a Claim as Executor, or injure Uxoris, 

In Anjwer to this were cited the Precedents in Mich, 
31 i/. 6. Rot. 65. Pa/ch. 9 Eliz, Rot. I408 or 1410. 
HilL 13 Car. i. Rot. 486. Trin. 31 Car. 2. Dominus 
Rex verfus Epifcop^ de Worcejlery Writ General and 
Count Special. Rajlaly 528, 530. 

Then it was argued, upon the Merits of the Caufe, Merits of the 
as it was appearing upon the Declaration, and Plea and ^^^ 
Demurrer : And therein three S^ueries were made, as 
had been by the King's Counfel below. 

1. If the King hath any Prerogative to prefent upon Three Points. 
an Avoidance by Promotion, where neither himfelf, nor 

the Bijhop, was Patron, but another SubjeS. 

2. If this Commendam Retiner^j and to take the 
Profits to his own Ufe, was not a Service of this Pre- 
rogative Turn. 

3. Suppojing that there be fuch a Prerogative, and 
that the Commendam makes no Alteration in the Cafe, 
then if this Vacancy of this Church be fubjedi to this 
Prerogative. 

As to the flrjl it was argued. That where an Incum- i. whether 
bent is promoted to the Order and Degree of a Bijhop, ^^^^^^ ^" 
his Living or Benefice becomes void ; and that where ^^^ 
a Bijhop is Patron, and the Advowfon and Bijhoprick 

are 
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are become void at a Time, there the King jhall pre- 
jent ; becaufe while the Temporalties are in his Hands, 
he is lawful Patron for that Time, and conjequently 
had a Right to prejent, but not by Virtue of any Spedal 
Prerogative ; but only as a Temporary qualified Patron, 
like as a Dominus pro Tempore of a Manor may do ASs 
of NecejQity which regularly belong to the very trae 
Lord himjelf. And this perhaps gave the Colour for 
this pretended Prerogative ; and in Truth it anjwers 
every Thing, that can be juggejled from any ancient 
Authority, whether Precedent, Book Cafe, or Opinion. 
It is otherwife where a SubjeS is Patron, and the King 
hath no Pojjejfion of, or a Right to, the Patronage at 
that Time ; in fuch Caje he cannot prejent ; and there 
is no Prerogative given by our Law, to warrant fuch a 
Right to that Pre^nUtion. 



of the Preroga 
dvet of the 
Crown. 



The Reafon AH Prerogatives are founded upon fome Reajbn of 

an<* J^oundatjon Benefit to thc Pcoplc, either in refpeS of the Govern- 
ment in general, or clfe of fome particular Subjefis : 
But this hath neither. And in 3 Cro. 527. 'tis agreed, 
that there is no Reafon for fuch a Prerogative ; but 'tis 
added, and the Addition is jbmewhat jlrange, that many 
Prerogatives have no Reafon in them, or for them ; and 
that 'tis unmannerly to enquire or doubt, if they are 
Reafonable ; whereas it might be thought that Unrea- 
Jbnablenefs in the Matter contended for, had been an 
Argument againjl any Thing but an A6i of Parlia- 
ment 

In Dyer 228. Sir Henry Sidney % Ca/e verfus thc 
Bijhop of Gloucejlery by Dyer 'twas agreed. That thc 
Queen had no fuch Prerogative; and he adds, quod Jic 
alii Socii mei fentiebant; fo that 'twas not his /ingle 
Opinion againjl it, but the whole Court of C. B, 

Then 'twas faid, that the ancient Law knew nothing 
of this Prerogative. All the Records, Law Books, and 
even Hijlories have been fearched for the Maintenance 
of it, and no Footjleps can be found for it No BraSion 
or Fleta^ no Do£ior and Student or Stamf. that treats 
of the Prerogative^ hath any Thing of it. Now all 
Prerogatives are or mujl be Time out of Mind, or not 
at all : And then, if this be not fo, it mujl be an Ufur- 
pation ; and being not Time out of Mind, it cannot be 
a Prerogative, becaufe not Part of the Common Law. 

In the great Cafe, which they fo much injijl on, of 
Woodley in 2 Cro, 691. Jujlice Hutton^ who was an 

ingenious 
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ingenious Man, a good Lawyer, and a true Englijh 
Judge, that argued againjl Ship-money, he exprejfly 
denies, that there was any fuch Prerogative ; that the 
King had no Title to prefent, but where himfelf is 
Patron ; and that there was no Jfuch prefentment till of 
late Days ; nor any Book of Law to warrant it, but 
that Cafe which is in Bro. Abr. Prefentment al Efglifey 
61. 

Then 'twas urged. That a few Years PraSife can no 
more make a Prerogative, than it can Repeal an Afi 
of Parliament 'Tis true, that in the Report of that 
Caje, Crook jeems to admit, that Winch was of Opinion 
for the Prerogative, and only Hutton againjl it : For 
he makes Winch to fay. That the King has an Abfo- 
lute Title by his Prerogative, as well in the Cafe of 
Common Perfons' Patronage, as where himfelf is /b : 
But as 'tis in ff^nch^s Reports 96. where the Cafe is 
reported a^hi, there they are both of Opinion again/l 
it ; and Jrinch ridiculed the Opinion of Bro, Prefent- 
ment^ 61. as the Saying of the Bi/hop of Ely^ who was 
then Chancellor, and might have Right to prefent to it 
by Force of his Place, if the King had fuch a Preroga- 
tive : And indeed Bro. himfelf makes a Remark upon 
it, as a Thing never heard of before, by a ^od mta. 

The King hath prefented to Livings of other Mens 
Patronages ; but that was not by Force of this Prero- 
gative ; but on other Grounds, as 40 E. 3. 40. the 
King prefented to a Prebendary, when the Prebend 
was made a Bijhop : And the Rea/bn of that Cafe 
makes for the Plaintiff in Error, /. e, becaufe the Tem- 
[168] poralties of the Bijhop, who was Patron of that Pre- 
bendary, were then in the King's Hands, and then 
the King was Patron fo long, and he did prefent as 
fuch : So is the 41 E. 3. 5. the fame as Patron having 
the Temporalties in his Hand : So is 44 £. 3. 24. upon 
another Reafon ; a Parfon is made a Bijhop, and the 
King prefented not yure Prarogativa^ but becaufe that 
the Patron was the King's Tenant in Capite^ and the 
Heir was in Ward to the King, and fo he had Jus 
Patronatus in him : The King hath it, where he has 
the Temporalties ; fo is Fitzh, Grand Abridgment^ 
Title ^are Impedit^ pi 35. the King claimed Title to 
prefent to the Provojlry of Wells in the Gift of the 
Bijhop, void upon the Provojl's being made Dean, 
becaufe the Temporalties of the Bijhop were in the 
Kine's Hands at that Time. 

* The 
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The II i/. 4. 37, 59 and 76. tho' cited on the other 
Side below, is a full Authority ; 'tis a noted Cafe, the 
ancientejl Caje in our Law concerning Commendams : 
The Cafe in Jhort is thus : The King brings a ^are 
Impedit^ and makes his Title by the Creation o? the 
Incumbent to be a Bijhop. There was fome Debate on 
the Declaration; but the Defendants plead, that the 
King granted the Temporalties to the new Bijhop, 
before the Living became vacant Then the King 
waves that Declaration, and betakes himfelf to another 
Title, and Declares on the Statute of Provifors, becau/e 
the Pope had ufurped a Power which that Statute de- 
nied him ; and there's no Judgment in the Cafe upon 
the firjl Point; but 'tis mojl clear, that the King's 
Counfel in that Cafe were of Opinion againjl this Pre- 
rogative ; becau/e they did not jland to that Title, bat 
amended their Declaration, and took to another. 

This Point was direSly to have been Judged in the 
Cafe, if they had thought fit to abide by it : So that 
'tis plain that they took the Plea to be good, if the 
Temporalties were in the King's Hands, then the King 
was to prefent ; if not, that he had no fuch Prerogative. 
And this is a great Authority, that the King had no fuch 
Prerogative, becaufe he waves the Title and goes to 
another. 

5 E. 2. Maynard 148. Hugh de Courtney brings a 
^are Impedit againjl Thomas de Hutwet for the Church 
of Bsnghaniy and fets forth that Ifabelde Force^ Countejs 
of AumerUy prefented fuch a one, upon the Living's 
becoming void by Cej[ion, vi%. by the Incumbent's 
being made a Bijhop ; but never a Word of the King's 
Title in all the CaJe, or any fuch Prerogative as is now 
contended for. 

And in OwerCs Rep, 144. Wahnefly cites a Precedent 
which he had feen, in Edward the Second's Time, ad- 
judged that the King had no fuch Prerogative ; and 
all that was faid for it, was eight or nine Precedents, 
in Tradition or Hijlory, of a Patron being comple- 
mented out of his Right ; but not one Law Book for it 

Coke 4 /»/?. 356, 357. who wrote and publijhed much, [169] 
he never mentions this Prerogative ; but fays that the 
Law is otherwife ; for, upon his Obfervation on a 
Record of 24 E, 3. Rot, 25. coram Rege^ Cornuh\ 

Admittttur Epsfcopus Exon' pro fine 200 merc^ pro con-- 
temptu in non admittendo prafentatum Regis ad Ecclefiam 
de Southwel ; pro quo contempt^ omnia temporalia Seifita 

fuerunt 
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fiurunt in manus Regis^ W tunc temporis ante finem faff 
vacavit Archidiaconat* Cornubiae, ratione quod Incumbem 
EUSfus fuit in Archiepifcopum Dublin' in Hibernia, 
{Temporalibus Epifcopi Exon' ad tunc in manibus Regis 
exiftenf) per quod Dominus Rex recuperavit verfus Epif- 
copum diff Jrchidiaconaf , Upon this Record he makes 
two Conclujions ; 

1. Tho' Ireland be a diJlinS Kingdom, yet *tis 
governed by the fame Law as England in theje 
Matters. 

2. That when the Arch-Deacon was by the King 
preferred to an Archbijhoprick, he had the Prejentation 
to the Archdeaconry in rcJpeS of the Temporalties 
of the Bijhop of Exeter^ Patron of the Archdeaconry, 
and not by any Prerogative. 

Here 'tis objervable. That my Lord Coke took it that 
the Patronage, by reafon of the Temporalties, gave to 
the King this Right, and not the Prerogative. 

Then his next Paragraph is Jlronger, If a Bijhop in 
England be made a Cardinal, the Bijhoprick becomes 
void, and the King Jhali name his SuccejQTor, becauje 
the Bijhoprick is of his Patronage. All which implies. 
That if 'twere not of his Patronage, 'twould be other- 
wije, elje why is that Reafon added ? 

Obj. But then fay they. The Pope's Ufurpation Objeaiont 
prevailed in all thofc Times; and the Pope had it anfwered. 
when Provijions were in Ufe. But that can be no 
Argument to give the Crown a Prerogative ; for the 
Pope was a Tyrant over the Englijh Church, and by 
the fame Reafon the King may claim to be above all 
Laws, becaufe fome Judges faid as Hank did in H. 4. 
quod Papa pot ejf omnia ^ at that Rate no AB, of Parliament 
/hall bind the King, becaufe the Pope thought himfelf 
bound by no Law of ours. 

Bejides, There were feveral of our Englijh Monarchs 
and EngUJh Parliaments, that boldly with/lood thefe 
Ufurpations ; and there were divers Intervals of Liberty 
and Freedom from that Romijh Yoke, and we never 
read of any Exerdje of this Prerogative in thofe In- 
tervals. 

'Tis quejlioned in 41 EU and in Owen^s Rep, 'tis 
faid that the Pope's Praflife was no Authority to war- 
rant a Prerogative : For they ufed to do Jlrange Things, 
and the Clergy then made his Will a Law ; and our 
Englijh Lawyers have always complained of it. 

Ohj, There's no ancient Books that mention Title 
F P by 



2l8 



Henry Lord Bijhop of London^ &c. 



by Lapje. But 'twas anfwered. That in Caudrfs 
Cafe, 'tis fetched from the Reign of E. 3. and that is 
no very late Reign, and Lap/e is fo ancient, as it 
appears by the dofe Roll 21 i^* 3* in n. 12. that the 
Dean and Chapter pretended to it during a Vacancy of 
a See upon an Advowfon of the King's own ; but it 
appears there by a Writ to that Purpoje, that no Lapje 
per tempus femeftre accrued on the King ; which Jhews 
that 'twas old Law for the Subjefis. Pryn. 2. 481. 

By a Writ 8 H. 3. «. 4. Dorfo^ Prynne 2 Vol. 389. 
it appears the Archbijhop of Tork was to prefcnt^ ultra 
tempus fix menjium vacari contigerinty and I Injl. 2 Infi. 
and all the Books are full of it, and DoHor and Student^ 
which is no new Book, treats of it, cap. 31. Bejides, 
that and this are different Cafes ; there is a NeceJJity 
of fuch a Law for the Service of the Church ; the King 
is by the Con/litution intru/led with the Supreme Care 
of his People, both for Religion and Property ; and if 
a Patron will not do it in reajbnable Time, 'tis reajbn- 
able he Jhould lofe it, and the King prefent. 

But to make that a /imilar Cafe, they jhould jhew 
that theje Prerogatives were of equal Duration ; and 
that there's as much Reafon for the one as for the 
other : But becaufe the King hath preferred the Pa- 
tron's Friend, therefore the King jhall have it ; that 
cannot hold upon a Toties quoties when the Friend is 
dead, and three or four more of the King's Prefenting, 
for by this Means the Patron may never prefent to Ms 
Church. 

2. The next ^ery was. Whether this Commendam 
for above the jix Months, with Power to take the Profits 
to his own Ufe, jhall be a Fulfilling of this Turn, or 
otherwife prevent the Operation of the Prerogative on 
it ? By this he was a Plenary Incumbent after Confe- 
cration, and he had the Profits to his own Ufe : He was 
not merely the Ordinary's Deputy to fupply the Cure 
during jix Months ; but hath it in his own Right, and 
this vdth the King's Concurrence. 

The Prerogative could only work upon an Avoidance 
by Promotion ; and that is upon Confecration : This 
becomes void at the Expiration of the Term limited. 

'Tis to be conjidered. That this is none of the old 
Prerogatives of the Crown, which in a Competition are 
to be preferred before the SubjeSs' Right : It is a Pre- 
rogative not to be favourably interpreted, but JlriHo 
Jure I for 'twas only taken up as a Papal Right : And 

fo 
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Jo 'tis plain from 2 RolTs Abridg. 358, 359. As Juch 
a Papal Right, it ought to be interpreted y?ri^^ Jure^ 
even by the Pope's Law, being againjl the Patron's 
ordinary Right, and fo 'tis natura odiofa; there might 
be cited Suarex and others to this Purpofe : Perhaps 
the Pope's Right was not fo mnch allowed here, as to 
make it clear with him in this Point ; for Do£ior and 
Studenty cap. 36 fcT 37. fays, that the Pope's Collation 
of Benefices vacantium m Curia was held to be within 
the Statute concerning Provijions, vi%. 25 E. 3. 

This Prerogative hath been conjlrued ^ri^d Jure 
here. 

1. In the Caje which the Lord Chief Jujlice Vaughan 
Reports, where the Crown upon the Promotion of an 
Incumbent to the Bijhoprick of Oxford (and who by 
Difpenjation retained his Living till Death) would have 
prejented to the Living when it fell void, by the Incum- 

|. -| bent the Bijhop's Death ; it was refolved that the King's 

\yi^\ Prerogative was not to prefent to the next Avoidance 

after the Promotion; but to the next Avoidance by 

the Promotion, which in that Cafe was nonej for that 

the Avoidance was by Death. 

2. In the Cafe my Lord Chief Jujlice Dyer reports 
228. the promoted Incumbent was difpenfed with to 
retain for a Term of Years ; within which Term he 
resigned ; and there, upon the Avoidance, the Prerogative 
was not admitted to take place, becaufe the Avoidance 
was by the Rejignation, and not by the Promotion. 

Now, if this Prerogative is to be interpretedy?r/^« 
fure^ it will have no place in this Cafe, where the 
Incumbent promoted is difpenfed with to retain for a 
Term of Time which is elapfed : For, 

The King's Prerogative will have a very natural 
Conjlru3ion, by admitting his Title to prefent to all 
fttch Avoidances, as commence immediately from and 
by the Promotion. ' 

This is the Avoidance which the Law intends, and. 
which the Law would always caufe (if not hindered to 
operate by Difpenfation) ; and this Avoidance is that 
therefore, which the Prerogative muji mojl principally 
refpefi, and only that, if it be to be j^rifily taken ; in- 
fomuch that were it in the fole Power of the Arch- 
bilhop to grant this Difpenfation, it feems the King's 
Title would clearly be jet ajide by it : Much more 
therefore Jhould it be fo when what the Law defigns. 
Is prevented by the Ad of the King himfelf : For tho' 

the 
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the Lord Vaughan faith. That the King's Concurrence 
to the Difpenjation is only for Formality; yet 'tis plain 
that the King may force the Archbijhop to grant it. 

Now this Interpretation of the Prerogative Jeems to 
be already made in the Cafe cited upon a Refignation 
of the Incumbent difpenfed with : For (as it is there 
intimated) if the King's Title was not fuppofed to be 
gone, by the defeating of the immediate Avoidance, 
which the Law intended, but the King would not per- 
mit ; it would be very jlrange, that it Jhould be eluded 
by the Rejignation of the Incumbent, to which the King 
was no Party : For if the King had a Prerogative to 
prejent to this new, this deferred, this adjourned Avoid- 
ance, it would be more reafonable to allow it to be 
hajlened, than defeated by fuch a Rejignation before 
the Time. 

This Prerogative ought to admit fuch a Rejirifiion 
from the Reafon of the Thing, and from the Conji- 
deration of the Inconveniences which may otherwife 
follow. 

To the SubJeS. A Patron might be content to let 
the King exchange a jingle Life, and put in a Clerk in 
the Place of one removed, much rather than that the 
Living jhould be held on by one in Commendam^ that 
from thenceforth would be fure to leave it, and be abfent 
for a better Rejidence in a Palace : Yet they may, as diey 
have Reafon, think it too hard, that the King jhould, as 
it were, let a Leafe of it fir/l, and afterwards put in his 
Clerk for Life. And tho' the King doth commend here 
but for a fmall Time, yet he may for a longer. He may 
perhaps, as the Pope did often, difpenfe with the Bijhop [172] 
to hold durante beneplacito^ and when the Incumbent b 
in Danger of Death, then prefent another ; fo as the Patron 
may have his own Clerk not removed, as was firjl in- 
tended, but difpenfed with, to wear out his Life in the 
Benefice, and yet after all have another put in. 

The Crown may have Inconvenience by the Jlraining 
of it further than this. For all Strains weaken, if not 
break the Thing itfelf 

This Opinion of theirs arifes from the Principle my 
Lord Faughan lays down. That a Qmmendam neither 
gives nor takes away Right, but only is a Difpenfation 
to hold, and he continues Incumbent Jlill, and it pre- 
vents an Avoidance ; and if fo, why Jhould it not alfo 
prevent the Operation of the Prerogative too ? 

As to the Cafe of Woodley^ 2 Cro. 691. they fay 'tb 

Law» 
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Law, to prove the other Point for them : If it be Law 
for them in that Pointy 'tis Law againjl them in this. 

That a Dijpenfation adretinend* prevents the Grantee 
of the next Avoidance : The Caje was thus ; a Man 
hath a Grant of the next Avoidance, the Incumbent is 
promoted, but with a Commendam Retinere for Jix Years, 
and dies, the Grantee Jhall not prejent, becaufe he is to 
have the next Avoidance only, and no other: 'Tis 
the Words of the Book, that when the Incumbent' is 
created a Bijhop, and the King Prefents, or Grants, 
that he Jhall hold it in Commendam (which is quaji a 
Prejentation) and he is thereby full Incumbent, and may 
plead as an Incumbent ; if the Grantee of the next 
Avoidance do not then prefent, he hath lojl his Pre- 
jentation ; for he ought to have the next, and he cannot 
have any other. 

Now if this be fo, that a Commendam Retinere hath 
fo much of a Grant in it, and is Jo equivalent to a Com- 
mendam ad recspiend\ that it will jet ajide and frujirate 
a Grant of the next Avoidance, and be itjelf taken 
for a Prejentation to the next Avoidance againji the 
Grantee ; by the fame Reajbn it muji be taken Jo 
againjl the King, as a Prefentation to an Avoidance, 
and conjequently his Turn is Jerved by it. 

Much might be faid againji thoje Commendams^ as Xnconvenience 
promotive of Pluralities, and tending to the Ruin of of Commendam, 
the Church ; and this out of our own Law-Books : But 
it is not material at prejent 'Tis however to be ob- 
ferved, that this is not a Commendatory for Jix Months, 
during the Time that the Patron may forbear to pre- 
jent; juch Perjbn continued then, is only Commendatorius 
under the Bijhop to provide for the Church, as 'tis his 
Duty to take care of it during that Time. 

3. Admitting that the King; hath fuch a Prerogative; 3. Admitting 
and that this Commendam j tho* it gives the full Per- the Prerogative, 
ception of the Profits, is not a Fulfilling of the King»s SU^^^oth 
Turn, nor doth any way dijlinguijh the Cafe, or exempt not fatisfy it, 
it from the Prerogative ; yet this is a Cafe not within "^^^^^ ^^ 
it. And this doth appear ofMr. Attorney's own Jhewing SS^'init* 
in his Declaration upon the King's Behalf: He hath 
[173] fet it forth to be a Parijh newly created by Afl of Par- 
liament, a Thing not in ejfe before. It appears by the 
Declaration what that AS is ; it muJl be taken as 'tis 
there fet forth ; to this Declaration the Bijhop hath 
demurred : Now if by that Declaration it appears that 
the Bijhop, and not the King, is rightfully entitled to 

prefent 
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prejent upon this Avoidance, the Juc^ment will and 
muji be accordingly for the Defendants. 

Mr. Attorney, by his Coant, doth agree an Avoid- 
ance within this A8. of Parliament, by the Promotion 
of Dr. Tinnifon ; and Mr. Attorney doth likewife admit 
and agree, That the King is not Patron of this Bene- 
fice called St. James*% ; he doth agree too. That the 
King hath no Right given to have any Tarn or Pre- 
fentment by this A3; for he faith, 'tis to be by the 
Bijhop of London and the Lord Jermyn ; he doth aljb 
admit by this Declaration, Tiiat Dr. Tennifon was never 
prefented to this Living ; that he came not into it by 
Virtue of any Prefentation from any particular Patron; 
nay. That he did not come into it by any Jbrt of Pre- 
sentation whatever; nay, he yet doth further agree. 
That this Parijh Church was never presented to by any 
Perjbn at all. 

But he injijls upon it. That now it is void the King 
hath a Right to prefent to it, by Force of his Prerogative 
upon this Avoidance ; tho' the A3 faith. That the 
Bijhop Jhall prefent after the Deceafe of Dr. Tennifon^ 
or the next Avoidance. 

The ^ery is, whether the King's Prerogative can 
operate upon this Vacancy of this Benefice, thus filled, 
and thus avoided, againji the exprefs Words of an AS 
of Parliament. It will be necejfary to repeat the Words 
of the Afi ; and they are to this Effefi, That all that 
Precinfi or DijlriS of Ground, within the Bounds and 
Limits there mentioned, from thenceforth Jhould be a 
Parijh of itfelf, by the Name of the Parijh of St James'% 
within the Liberties of fVtftminfter; and a Church 
thereupon built is dedicated by the A3 to Divine Ser- 
vice,' and that there Jhould be a ReSor to have the 
Care of Souls inhabiting there ; and then, after a full 
Commendation of the Merits and Services of Dr. Ten^- 
nifon in that Place, the now Reverend the Bijhop of 
Lincoln^ It doth Ena3 and Ordain him to be die firjl 
Refior of the fame ; and tiiat the faid DoSor and his 
Succejfors, ReSors of the faid Parijh, Jhould be incor- 
porated and have a perpetual Capacity and Succejfion 
by the Name of the ReSor of the faid Parijh Church, 
and by Virtuje of that Afi Jhould be enabled by the 
Name aforefaid to fue and be fued, to plead and to be 
impleaded, in all Courts and Places within this King- 
dom, and Jhould have Capacity to hold and enjoy, 

purchafe 
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porchaje and acqaire Lands, Tenements and Here- 
ditamentSy to him and them, Refiors thereof, for ever, 
over and above what is given and fettled by that Afi, 
to any Valae not exceeding 200 /. per Annum. 
[174] Then it Enafis, That the Patronage, Advowfon or 
Prefentation, after the Deceafe of the Jaid firjl Refior 
or Avoidance thereof, Jhall or Piould belong and apper- 
tain, and by that Afi Jhall or Jhould be vejled in the 
jaid Bijhop of London for the Time being, and his 
Soccejfors, and in Thomas Lord Jermyn and his Heirs 
for ever. 

Then it Enafis, That the firjl Refior, after juch 
Deceaje or Vacancy, jhall be prej*ented or collated by 
the Bijhop of London for the Time being; and the 
next to fucceed him, jhall be presented by the Lord 
*Jermyn and his Heirs, and the two next jucceeding 
Turns by the Bijhop and his Succejfors, and the next 
Turn to the Lord jermyn and his Heirs, and then the 
like Succejiion of two Turns for one to the Bijhop and 
his Succejfion, and of one Turn to the Lord jermyn 
and his Heirs for ever after. This is the AS. 

Now 'tis to be conjidered. That this Law doth bind 
the King, and would bind him in Point of Interejl, if 
he had been Patron of St. MartirC% in Right of his 
Crown ; and if a Right or Interejl of the Crown jhall 
be bound by an Afi of Parliament, a Prerogative jhall 
be in no better Plight It cannot be faid. That he 
jhall not be obliged by it, becauje not named; for Cafei when the 
where he is not named, he is bound by Multitudes of ^"8 '• bound. 
Statutes, according to the 5 Rep. 14 and 11 Rep. 68. [„.sutuT 
He is bound by aU Afis generally fpeaking, which are 
to prevent a Decay of Religion ; and ^o he is bound by 
Afis, which are for further Relief, or to give a more 
fpeedy Remedy againjl Wrong. 

It is no Objefiion, that this Law is in the AfRrmative ; 
for that it is Introdufiive of a new Law in the very Sub- 
jefi, that is created de novo. Then before this A5 the 
King had no Right over this ; and if he hath now any 
over it, he can only have it, how, when, and as the AS 
gives it, not contrary to it ; then the Bijhop was Patron 
of the Place out of which the Parijh is created : And 
the Bijhop can claim no other Right, than what the 
A£{ gives him, Bro, tit Remitter^ 49. 'tis fo agreed, 
I Rep. 4B. and in 2 Rep. 46. if Lands be given in Fee 
to one who was Tenant in Tail, his IJfue jhall not be 
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remitted, becauje the latter A3 takes away the Force 
of the Statute ^ Donis, 

Suppofe he had been Enafied to be Patron of a 
Living, to which he had a former Right ; there could 
be no remitter : Becauje as to Particulars, the A8. is 
like a Judgment, and ejlops all Parties to claim any 
Thing otherwije than according to the A3. : And yet 
Remitter is a Title favoured in the Law. Then if he 
have this only by Force of this new Afi, and another 
Perjbn Jhould prejent in his Turn Jo given, 'twould be 
an Injury, if a Subjefi did it, and confequently the 
King cannot do it : For the Prerogative which this 
A& gives, or which the Common Law gives, is not yet 
come to take Place. 



Where a fubfe- 
Quent repeals a 
former Statute 
by Implication. 



Tho* this be an AiHrmative Law, yet according to [l75] 
the Rule taken and agreed in Slade*% and Draki's 
Cafe, Hob, 298. being introdufiive or creative of a new 
Thing, it implies a Negative of all that is not in the 
Purview : And many Cajes are there put to this Pur- 
poje. 

Then alfo it being particular and exprejs, it implies 
a Negative, becaufe this and the other are inconjijlent. 

But Firjl, 'Tis obfervable all Prejcriptions and Cus- 
toms are foredofed by a New AS. of Parliament, unlejs 
Javed. Suppoje there was an Afi of Parliament in 
Force before this, vi%. That the King Jhould prefent ; 
yet another Statute EnaSing Jbmewhat new and incon* 
j^Jlent will carry a Negative : And if Jo in Caje of a 
former A3, there's almojl as much Reajbn for a Prero- 
gative. It mujl be agreed, That a Man may prejcribe 
or alledge a Cujlom againjl an Afi of Parliament, when 
his Prejcription or Cu^om is Javed or prejerved by that 
or anodier A£i. But regularly a Man cannot prejcribe 
or alledge a Cujlom againjl any A& of Parliament ; 
becaufe 'tis Matter of Record, and the highejl and 
greatejl Record which we know of in the Law, i Infl, 
115. 

Suppofe Money were by the Law payable annually, 
and an AS. comes and fays it Jhall be paid Quarterly, 
by even and equal Portions at the four Feajls, for the 
firjl Year, this will certainly alter the Law. 

'Tis true, that a conjijlent Devife or Statute is no 
Repeal or Revocation : But if a new A5 gives a new 
EJlate different from the Former, this amounts to a 
Repeal. Fox and Harcourf% Cafe. The 
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The fame Rule holds even in Cafe of the King, as 
in the Archbijhop of Ckinterbury*% Cafe, 2 Rep, 46. and 
agreed to in Hob, 310. the ^ery was, if the Lands 
came to the King by 31 H, 8. cap, 13. or by the Stat, 
of E. 6. and objeSed, That the latter was in the Affir- 
mative ; yet held. That it came by the latter : Becaufe 
tho' they were Affirmative Words, yet they were dif- 
ferently penned ; and the la/l being of as high an Au- 
thority as the firjiy and providing by exprefs Words, That 
by Authority of that Parliament they jhould be in afiual 
PoJJe0ion of the King, held that they jhould be in him by 
Force of that lajl A3. And Reafon will warrant thefe 
Differences, becaufe if otherwife, Inconjijlencies and 
ContradiSions mu^ be allowed. 

Then this is a new Law in the whole ; 'tis a new 
Parijh, 'tis a new Advowfon; and in Truth 'tis no 
Advowfon till the Avoidance : Nay, by the Words of 
the Afi (if any Difference can be in an In/lant, between, 
at and after, as our Law in feveral Cafes allows it, as 
p^r mortem £9* poji mortem^ Devife by Joint tenant, 6ff.) 
there's no Patronage fixed, 'tis no Advowfon until after 
the Avoidance (for fo are the Words) after the Avoid- 
[176] ance, the Advowfon, Patronage, and Prefentation Jhall 
be vejled, foret veftif in Epifcopo Lond' dsT Domino 
Jermyn, and till then 'tis vejled in Nobody ; and that 
which is in Nobody, is not at all ; unlefs it be, as fome- 
times for NeceJJity' fake we fay, in nubibus^ or in Abey- 
ance ; but to fay that an Advowfon Jhall be in Abeyance, 
before *tis created or ordained to exi/l or be at all, mujl 
javonr fomewhat of Abfurdity: Now the King can 
have no Prerogative Turn upon an Avoidance by a 
Promotion, but when the Patron's Clerk was promoted 
and preferred; and here is no Patron till that. Avoid- 
ance happen. They fay *tis ve/led immediately, tho' 
to take pojje0ion hereafter, as a Reverfion granted cum 
accideritj according to 3 Cro, 323. and i Saund, 147. 
But that's not this Cafe ; for there is a prefent Grant ; 
here the Words are, Afier the Avoidance Jhall be vejled^ 
and not before ; and being a new Thing it may be fo ; 
as a Rent-charge de novo may be granted to take elfe3 
de/uturOf but cannot be fo of ^n old Rent 

2. Dr. Tennifon comes not in by the Patron's Pre- 
fentation, but by Donation of the Parliament ; and 
there's not any Precedent for a Prerogative to prefent 
G G to 
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to a Donative upon a Promotion. The King cannot pre- 
sent to thaty which the Patron coal'd not have prejented 
to } and the Patron could not prefent to a Donative 
quatenus a Donative : And for the King to prejent to 
a Donative, is to injure the Patron ; for 'tis to make 
that Prejentative, which was never intended by the 
Patron to be jb. And yet in Cafe of a Donative with 
Cure of Souls (as it may be of a Parochial Church, tho* 
exempt from Ordinary JuriJdiSiony according to Tel- 
verton 6i. 2 Roll's Abridg, 341.) the Ordinary may 
compel the Patron to Collate Somebody, as was held 
in Cafe of the ReSory Parochial Donative of St. Bu- 
rian*s in Cornwall; and the Tower of London is with 
Cure of Souls, i Cro. 330. 2 Roll's Jbrtdg. 331. 
I /«/?. 144, The fame will be void by a Promotion 
of the Incumbent : For 'tis not merely the Change of 
Inferior into Superior, that makes the Avoidance ; for 
then an Incumbent, made Bijhop of another Diocefe, or 
in Ireland^ would not avoid the Benefice : But 'tis the 
Doublenefs of the Charge, contrary to the CouncU of 
Lateran^ which hath been received here. This is more 
different from the pretended Notion and Reafon of this 
Prerogative, than that Cafe of a Common Donative : 
For in Cafe of a Donative, there's an Incumbent of the 
Patron's own Preferring, who is further promoted by 
the King, and Jlill in Being, and the Jame Patron 
claiming a Right to fill the fame : Here 'tis an Incum- 
bency by Gift of the King, Lords and Commons. And 
then, if it be conjidered what this new Prerogative is, 
for fo it mujl be termed, fmce there's no Footjleps for 
it in the old Times, and the Statute of Prarogativa 
Regis (which enumerates mojl of them, and is rather a 
CoUefiion of old Prerogatives than a new Statute) 
mentions it not; 'tis a Prerogative to prejent upon 
the Promotion of the Patron's Prefentee or Incumbent 
prefented in his Right. Here is no fuch Thing ; 'tis 
as their Books fay, when the Patron's Prefentee is 
advanced to a greater Dignity in the Church ; and the 
pretended Reafon given for it to avoid the Objefiion, 
That no Prerogative is to be injurious, or to import a 
Wrong done to the Subjefi is this. That here's no 
Injury to the Patron, but a Kindnefs to his Friend ; 
becaufe the Perfon which he chofe and preferred is 
bettered, and further preferred to an higher Degree of 
Honour and State in the Church : All this fails here ; 
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jb that there doth not feem to be the fame Colour, why 
the King jhould have it in this Cafe. 

It is a good Argument, according to Mr. Littleton^ 
That becaufe no fuch ever was before, that therefore of 
Right it ought not to be : And if no Prafiice hath 
been to warrant it, in Cafe of a Gift by A3 of Parlia- 
ment, there's no Reafon it Jhould be allowed in this 
Cafe ; for a Prerogative never ufed, can never be with 
Propriety called a Prerogative ; much lefs Reafon have 
they for it, if they have no Prafiice or Precedents to 
warrant their Claim in cafe of any Donative. 

Prima facie the Patron hath the Right ; to evade 
that Right of his Mr. Attorney pretends to a Preroga- 
tive ; then it being of common Right with him, they 
ought to demon/Irate that there is fuch a Prerogative 
to control that Right in this particular Cafe : And the 
Arguments brought for it ought to be clear, convincing, 
and undoubted. Now becaufe where a Patron's Pre- 
fentee is preferred by being confecrated a Bijhop, the 
King Jhall prefent ; that therefore where the Parlia- 
ment's Prefentee is preferred, the Patron jhall lofe the 
Benefit of his Prefentation, is a non fequitur ; becaufe 
the Cafes are not the fame : For the fuppofed Recom- 
pence or Conjideration in the one, holds not in the other. 
This is not the Cafe of a Prerogative incident to the 
Crown from the NeceJDSty of Government : Nor is it a 
Prerogative which refpe3s the Continuance or Improve- 
ment of the Revenue, ^o as for the Benefit of the King- 
dom, an Extent or Enlargement of it beyond former 
Prafiice, may feem abfolutely needful ; and therefore 
the common Pretences t)f Intendment and Prefumption 
are no more on their Side than upon this; nay, 'tis 
rather otherwife : Becaufe that common Right is with 
the Patron. 

It is no Objefiion to fay. That there never was 
fuch a Promotion or Avoidance before : Whether 
there were, or not, is not material. But that rather 
turns upon them ; for that Evinces beyond Difpute, 
that there never was fuch a Prerogative Prefentation 
in Fafi as they now contend for. jfrgumenf a Jimili 
is the weakejl, but they have no Cafe like this ; nay, 
they have no Opinion in the Books declaring on their 
Side ; nay, the Book Definition of this Prerogative, as 
was faid before, is only to Prefent to a Benefice vacant 
by Promotion, that was antecedently prefentable. Here 

the 
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the whole Kingdom is Patron, and all that they can 
pretend to, is when a Man is dignified by Promotion, 
who came in by Presentation or Collation, and not 
otherwise. 

It is not at prejent proper to argue when this Prero- 
gative jhall begin or commence upon this Church ; or 
if ever ? 'Twill be Time enough to Dijpute that, 
when another Occajion offers itjelf ; when the Dofior, 
or any of his SucceJJors, happens to be preferred to the 
jame State, as his PredeceJQbr is. It jufiices to main- 
tain that this Turn belongs to the Bijhop of London. 

This is not an Advowjbn created, as others ujually 
are. Firjl, As was obferved before, no Advowjbn is 
fixed, or ve/led, or created, but in futuro^ the jame 
Perjbn is made a Pluralijl by Afi of Parliament, the' 
the Afi itjelf Jays the Parijh was too great for one 
Cure. 

Then 'twas obferved. That this is not a Patronage 
Turn. It mujl be admitted that this Afi vejls the Fee- 
fimple of this Advowfon in the Lord Jermyn and the 
Bijhop of London^ and in their rejpefiive Heirs and 
Succejfors by Turns, viz, to the Lord Jermyn one, 
and to the Bijhop two fuccejjively ; and Jo the Suc- 
cejjion is ena3ed to be for ever: Now this is not one 
of thofe Patronage JucceJJive Turns, but it is a parti- 
cular Prefentation which is given to the Bijhop of 
London by exprefs Limitation: And the Penning is 
different. The flrjl, about which the prefent Contejl 
is, is to be by the Bijhop of London for the Time 
being; then the JucceJJive Prejentations of one and 
two, are to be, one by the Lord and his Heirs, and 
the two by the Bijhop and his Succejfors ; fo that 
there is no Word in the firjl that looks like the Gift of 
an EJlate, but 'tis only one firjl particular Prefentation, 
given to the Bijhop more than ordinary : It is not one 
of his Turns, which he is to have as Patron, by two to 
one ; but firjl he is to prefent one, before ever it comes 
into the Form and Manner of Turns prefcribed by this 
AS, in perpetual Succejfion : For, if otherwife, the 
Patronage would be to the Bijhop three Turns in four, 
to one of the Lord Jermyn\, 
Objcaion As to their Objeflion, That a Patronage newly 

anfwcrcd. created Jhall be in the fame Plight, and under the 

fame Rules and Circumjlances and Incumbrances as 
another : That Objeflion can never take place before 

it 



verfus Attorney Gvneralpro Dom' Reg\ &c. 229 

it becomes a Patronage, which this was not. And 
2. with a jlronger Reafon, it can never take place, till 
it hath been prejented onto : 3. It can never take place, 
where a particular Prejentation is at flrjl given by ex- 
press Words. 

The Words are. Tie firji Reaor Jhall be Collated by 
the Bijhop for the Time being j and then the Succejfion ; 
and it is always to be remembered that 'tis an Afi of 
Parliament. Now Juppofe the AS had Jaid that the 
Patronage, after an Avoidance, Jhould be ve/led in A. 
and jB. but that the flrjl Refior, upon that Avoidance, 
jhould be prefented by J, S. a third Perfon ; this could 
never be reckoned a common ordinary Turn, fubJeS to 
the like Prerogative as others : The Bijhop here claims 
not this particular Prefentation in Right of his Patron- 
age, whereby he is to have two Turns to one ; but by 
expre/s Gift of the Parliament. 

[179] Suppoje the King had been Patron of St Martin*% 
in his own Right, no Man would fay, that this A£{, 
thus creating of a new Parijh, a new Refiory, and a new 
Patron, would not have bound him. 

Surely the King's AJJent as Supreme or General 
Patron, is as much implied in this A3, as it would have 
been, had he been a particular Patron of the Church of 
that Parijh, out of which the new one is taken : Here 
the King himfelf gives the firjl Prejentation to the 
Bijhop of London; for the King and People, all to- 
gether, the whole Kingdom, are Donors or Grantors 
of this flrjl Prejentation to my Lord of London, * 

Suppoje juch a Right, as this is, were in a Subjeft, 
and he were able to prejcribe for it, he mujl then have 
jet forth, that Time out of Mind, wherejbever any 
Incumbent of another's Prefentation was preferred by 
him to another Living, that he jhould have the Pre- 
jentation ea vice; this is the mojt that could be made 
of it. Would any Man fay. That this Cafe would fall 
under that Prefcription, or the Reafon of it. Now tho' 
a Prerogative be Part of the Common Law, and not 
like a Prefcription ; yet every Prerogative hath its 
Boundaries and its Limits, and a Reajbn for it too ; or 
elfe *tis no Prerogative, that our Law allows of. 

Befides, there's good Reafon in Fad, for this Pro- 
vijion of the firjl Prefentation ; becaufe the Afi takes 
Notice of the Parijh of St. Martin\ out of which this 
Parijh is taken, and the Bijhop of London was Patron 

thereof. 
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thereof, and at flrjl there*s the fame Incumbent of both. 
Dr. Tennifon : Now the Patronage being formerly in 
the Bijhopt and in the Succejjive Patronage, created of 
this new Church by this A3, there's one Turn in three 
given away from him to a third Perfon, then this Pre- 
Jentation out of Turn is at flrji given to the Bijhop of 
LmdoHy in Conjideration of the third Turn given to 
the Lord Jermyn afterwards. 

Then there's another Thing deferving of Notice in 
this Cafe, and that's this ; That one and the fame 
Perfon being Incumbent of both Parijhes, the King 
hath had the EIFefi of his Prerogative upon the Pro- 
motion of this very Incumbent, by prefenting to that 
Church, into which he came by Prefentation and In- 
dufiion, viz. St. Martinis ; but here the Prerogative 
cannot operate, becaufe he came into this by Donation, 
not of the Patron, but of the Parliament ; and confe- 
quently, as was faid before, of the King himfelf. 
Saving of the Bejides, here's no Salvo of the King's Prerogative 
King*s Right or Other Right ; and to what End in all private Afis 
not in this A&. f^^ g^j^ ^f Elates, paying of Debts, docking of Settle- 
ments, and the like, do the King's Counfel take Care 
always to infert a Saving, if the fame be not nece]fary ? 
Here's a new Ejlate given, and that to a particular 
Perfon, and in a particular Manner; and no Perfon 
can claim a Right to, in, or over this, but as the Par- 
WherethePre- Uament hath given it; as for In/lance, in an A3 where [180I 
rogativeihaii two Churches are united, as upon the Rebuilding of 
"""linftl^Aa *^ ^'^y °^ ^^«^^»» *« fi«ii Prefentation is ordered to 
^Parliament, be by the Patron of the Living of the greatejl Value 
in the King's Books. The King is Patron of the 
Living of the leJQfer Value, as he is of feveral of them 
in London^ he Jhall not have his Common Prerogative 
of the flrjl Prefentation, which he hath in all other 
Cajes, where his Interejl is intermixed with others : As 
in Cafe of Coparceners ; and the Youngejl is in Ward, 
he jhall prefent fir/l ; tho' the eldejl, by the Common 
. Law, is to have the fir/l Turn, and the King's Right 
is in the Place of the Youngejl ; but yet in Cafe where 
an A3 of Parliament gives a new Ejlate, and prefcribes 
a Method, tho' in the Affirmative, the Method limited 
jhall take place againjl the King's Prerogative of beii^ 
preferred ; and the Reafon is, becaufe it is a new Right 
which the A3 gave to prefent to the Church, to which 
the Union was, and confequently it mujl be taken as 

'tis 
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*tis given : And fo was it held by the Civilians at 
Dolors Commons^ before the Chancellor of London^ and 
Jcveral ajji/lant Delegates, upon a Caveat there againjl 
Injlitution ; and on Advice of the Lawyers, the King's 
Prefentee acquiejced, and never brought any ^are 
ImpediU 

The Argument now is only, as to this one firjl Pre- 
jentation, there's no flat ContradiSion between the Uje 
of the Prerogative and my being Patron for ever ; but 
'tis a Contradifiion, to fay, the King and I Jhall both 
have the jame Prefentation. 

To Jay, That he jhall have a Prerogative here, is to 
fay. That he jhall do a Wrong to his SubjeS, for the 
Bijhop can have no other than this one Prefentation ; 
he can have no other in lieu of it, and has no Advantage 
or Recompence antecedent or fubfequent from this Pre- 
rogative. 

Pirjl Fruits and Tenths are not demandable from FirftFraitt 
this Parijh, becaufe no Saving of them in the AS to ^^ "^^^ 
the King ; upon pajfing the A3, 'tis known. That in 
the Commons Houfe the fame was prefs'd to be in- 
ferted, but denied, and the Claufe rejefied ; the fame 
Attempt was made in this Houfe, but to no Purpofe. 

In other Afis for the Brefiing of new Parijhes, there 
is generally fuch a Saving, as for St. Anne^y and St. 
J6hn*% of Wappingy and the AS for uniting of Parijhes, 
upon Rebuilding the City» hath a Claufe of faving to 
this Effed: All which jhews. That fuch a Saving is 
necejfary, tho' the firji Fruits and Tenths being formerly 
enjoyed by the Popes might have been pretended, by 
Conj^rnfiion of Law, to be a Profit annexed to the 
Crown by Stat, of 26 H» 8. cap. i. all Payments to the 
Pope having been prohibited by 25 H, 8. cap. 21. and 
all Profits and Commodities enjoyed by the Popes 
thereby annexed to the Crown. Yet neither that AS, 
nor that other in the fame Year, (whereby the Firjl 
[181] Fruits and Tenths of all Ecdefiajlical Livings, that 
then or thereafter jhould belong from any Parfonage 
or Vicarage, were granted to the Crown) were ever 
intended to reach this Parijh of St. James\j it being a 
new Creation by A3 of Parliament ; and becaufe in 
the A3 no Firjl Fruits or Tenths are given or faved ; 
and there's as much Reafon to argue in that Cafe, for 
an implied Saving, as there is for this Prerogative. 

Suppofe 
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Donative may Soppoje it Jhould be admitted, That a prefentable 

utU^'V dfr* ^«°^^^^ created by Afi of Parliament Jhould be JubjeS 

Patron'i'pre- ^^ ^^^ f^™^ Rulcs as Others are ; yet that will not reach 

renting one. this, becauje not like other Benefices till once prefented 

to ; 'tis a peculiar Jingular Cafe, by 2 RoU's Jbr. 342. 

and I /if/?. 344. If a Patron prejent to a Donative, it 

becomes Prefentative ever after ; which Jhews, That 

'tis the Prejentation which makes it Prefentative in its 

Nature; now here 'tis plainly a Donative till once 

prefented to. 

Then it was faid, That it is not needful to engage 
in the Difpute, whether this Prerogative Jhall prevail 
againjl the Grantee of the next Avoidance, according 
to Woodliy\ Cafe, 2 Cro. 695. or whether that Cafe be 
Law, for that the fame is plainly dijlinguijhable from our 
Cafe : For there the Grantee comes in the Place of the 
Grantor, quoad that Avoidance ; and he can have no 
better or greater Right than his Grantor would have 
had, if no fuch Grant had been made : Here ours is a 
firjl Prefentation, granted by A3 of Parliament 

Suppofe the Donors of this Prefentation to the Bijhop 
had named a Perfon in Effiy to have fucceeded upon the 
Death or Avoidance of Dr. Tennifon ; no Man will pre- 
tend that this Perogative Jhould have prevented him. 
The Reafon given in the Books cited for that Cafe of 
the Grantee of the next Avoidance, is. That the Patron 
could not grant more or otherwije, than under the Con- 
tingency of this Prerogative. Surely they will not fay. 
That the King, Lords and Commons, were fuch feeble 
qualified rejlrained Donors : Then the Parliament being 
the Donors, the Prerogative injijled upon, and the exprefs 
Gift to the Bijhop, are contradictory and repugnant, and 
cannot both be fulfilled. 

It is no Argument to fay. That if a Vacancy had 
been in the See, and the Temporalties in the King's 
Hands, then the King mujl have prefented and not the 
Bijhop, and that would have contradified the AS. as 
much as this; for that had been the fame as if the 
Bijhop had prefented himfelf, for the King, during that 
Time, was in loco ordinarii. 

To fay. That the Bijhop of London hath no more 
Right by the A3 of Parliament, than a Grantee of the 
next Avoidance hath by the Common Law, this furely 
is no very clofe Reafoning ; for there is fome Difference 

between 
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between the one and the other : Here the A3 of Parlia- 
[182! ^^^^ (which hath the King's Confent) gives a particular 
and exprejs Right; and an A3 of Parliament may 
(as Coke faith) alter, change, annul, abridge, diminijh, 
qualify, enlarge or transfer any Common Law; nay, 
it hath the Common Law and the Prer(^atlve too 
under its Control. 

Upon the Whole, it was concluded. That by this 
Judgment, a new Prerogative is affirmed to belong to 
the Crown, and this is extended to a Turn after a 
Commendam^ which may be a Prejudice to all the 
Patrons in England; 2. It dejlroys and makes Ufelefs 
the plain and exprejs Words and Meaning of the Aft 
of Parliament, which gives the firjl Prefentation to the 
Bijhop of London^ and 3. It confirms the old Non ob- 
Jiante Dofirine of CommendamSy which hath always 
been acknowledged to be to the Prejudice of the 
Church ; wherefore it was prayed, That the /aid 
Judgment might be reverf'd. 

On the other Side it was argued. That this Judg- Arguinent for 
ment ought to be affirmed ; for that, as to the firjl the Defendint 
Point, tho* it hath been faid to be a new Thing, and *" "°'* 
grounded upon late Precedents, yet it hath been Jo 
often adjudged, that it doth not now deferve a Debate; 
'twas /blemnly fettled in ff^righf% Caje, and upon Con- 
fideration, 2 Roirs Ahridg. 343, 344. 3 Cro. 526. Moore 
399. That tho' many ancient Authorities have been 
lojl, yet in Brooke^ Prefentment al Efglije^ 61. there is 
the Opinion of the Bijhop of Ely for it. And as to the 
old Precedents, there's no need of Recourje to them, 
becaufe continual Ufage hath been with the King in 
this Matter ; a fettled Opinion for an hundred Years 
is furely enough to declare the Law as to this Par- 
ticular : This is fufficient Evidence to prove this Right 
in the Crown, there being no Judicial Opinion againjl 
it. The Reafon for this Prerogative, is becauje the The Reafon of 
King, by the Exercife of his Prerogative in the Pro- t|»" Preroga- 
motion, hath made the Avoidance, and it is but changing ^^^ 
one Life for another, and pojfibly the Patron is as near 
the having another Prejentation, as before. 

It was agreed that this is none of the Prerogatives Objcaion, that 
mentioned in the Statute de Prarogativa Regis ; but ^*'.- ^'^fT^' 
then 'twas faid. That the Prerogative to prefent by A^wCTcd."^ 
Lapje, is not in the Statute, and yet that is admitted ; 
H H fo 
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Jb that the OmiJJton of it there, can be no Objefiion ; 
this is a Prerogative that follows a Vacancy occajioned 
by the Exercife of the Prerogative : For Jiich it is to make 
Bijhops. The I^ing flrjl made them by the Donation 
of a Ring and StafC then by a Conge d^EJliir, the King 
gave Licence to choofe, and approved the Per/on cho/en, 
tho' not by abfolute Donation, as before. By the 25 H. 
8. the Crown is rejlored to its ancient Prerogatives, and 
there are Letters MiJ^tve, direfiing the Choice of fuch 
a Per/on. In JVrigM% Caje in 3 Cro, and Moore, then 
was the firjl Time it came in QuejUon; and it was 
Debated and Conjidered, and the Judgment upon De- 
liberation fettled it with the King. And as to the Objec- 
tion, that in Dyer 228. 'tis faid. That he and the rejl 
of his Brethren thought otherwije : that Point was 
nothing to the Cafe then in Quejlion : But however, 
'tis obfervable that the Queen prefented Anno 6. and 
the Patron did not difpute it, as appears in Woodlfs 
Cafe. And in Owen's Rep, 'tis faid, that feveral Pre- 
cedents in Henry the Eighth's Time were fearched. 
'Tis true, that in 11 //. 4. 67. and 21 £. 4. 33. the 
King did not entitle himfelf by Virtue of his Prerora- 
tive, but by Reafon of the Temporalties being in nit 
Hands $ thofe Cafes can influence nothing in this 
Matter, becau/e the King's Prerogative conjijls not in 
oujling of himjelf, but of a Stranger ; it is to prejent 
in the Turn of another upon fuch a Vacancy, but 
not where he is entitled himfelf, there he prefents by 
Virtue of his own Interejl. 

As to the Objefiion, That the old Books are fdent 
about this Prerogative ; 'twas anjwered. That before 
the Statute of Provifors 25 E. 3. the King was defeated 
of his Prerogative by Reajbn of the Pope's Provijions; 
and therefore the King could not have it : W^hereas 
'tis the Exerdfe of his Prerogative of Promotion, that 
gives him this Prerogative of pre/enting upon this Va- 
cancy by fuch Promotion ; and therefore that Statute 
was made to prevent all encroachments : And tho' it was 
made to that very Purpofe, yet the Clergy being then 
fo Jlrongly united to the Pope's Interejl, the Kings of 
England could not ufe that Prerogative, and frequent 
Ufurpations were made upon the Crown, till the Pope's 
Supremacy was denied. The 41 £. 3. 5. Jhews that 
there were fuch Ufurpations. 7 //. 4. cap, 8. Com- 
plaint is made of them : And 5 //^ 4. no. 95. Cotton 458. 
And thus it continued till the Statute about the Supre- 
macy 
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macy 28 H. 8. the Kings are to make the Bijhops ; 
and then conjequently, in Point of Law, the Right 'of 
pre/entinc; was rejlored. 

Then twas urged. That none of the old Books do 
mention the King's Right to prefent by Lapje, except 
in Cawdry% Cafe, where Notice is taken of a Cafe in 
the Time of E. 3. but that is not to be found. Bro. 
tit. Prefentment^ 6i. is as much Authority for this, as 
that in Cawdry*% Cafe is for the Prerogative to prefent 
upon Lapfe. And this Right in Quejlion, having been 
enjoyed fo Ions, jhould not now have been quejlioned. 

In 5 E. 2. Maynard 148, 198. there is one Injlance 
of the Patron's prefenting again ; but then Provijions 
were common and ufual, fralfingham 1313* fo that 
fuppojing the Patron did in thofe Times prefent, the 
King was not concerned, becauje 'twas then only the 
Pope's Right, as was thought, and the Pope might be 
ignorant of the Matter. And from thence 'twas argued, 
that the Prafiice of thofe Times cannot be urged as 
Arguments in the prefent Caje. 

Then 2. it was urged. That the King having this The King not 
Prerogative, he is not debarred of it by the Difpenfa- ^^^l^"" 
tion to hold it, ^c. nor by the A3 of Parliament, nor 
by the King's Confirmation of it. The King by that 
[184] did transfer no Right to the Incumbent, but merely did 
continue him; and there was no Avoidance, but the 
fame is fufpended : And had the Incumbent died, or 
rej^ed, during this Time, the Church had been void 
by fuch Death or Rejignation, and had debarred the 
King of his Prerogative : The Incumbent Jlill remains 
Incumbent for the Time, by Force of his flrjl Prefenta- 
tion, and fo the Difpenjation doth prevent the Avoid- 
ance : He is not in by Force of any Title which the 
Difpen ration gives him, but of his old Title. Jones 91, 
161. Vaugban 18. 

3. Then 'twas argued that the Afi of Parliament Not by the Aa 
for making this new Parijh did not alter the Cafe. ofParUamcnt. 
'Twas faid, that the making of this a Refiory in this 
Manner, doth make it fubjea to this Prerogative ; and 
that it was by no Means the Intent of the A3 to debar 
the Prerogative. It is made a Parijh and ReSory, 
fuch as others are, fubjefi to the Ecdejiajlical Laws, as 
well as any other Benefice, under the Obligation to 
Rejidence, and liable to the Common Jurifdifiion and 

Cenfure 
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Cenjure of the Ordinary ; and *tis to be made vacant 
by the fame Ways and Means, as other Livings are ; 
the Words Deaths or any other Avoidance^ prove it to 
be fo : Lapfe will prevail upon this Refiory ; and that 
cannot be» but because 'tis made a Refiory, and Pre- 
fentative. It cannot be doubted, but that the next 
Avoidance might have been granted over by the Bijhop 
of London before any Avoidance was. 

Suppofe the Bijhop of London had died, and this 
Promotion had happened, Jhould not the King have 
pre/ented by Reafon of the Temporalties; and yet that 
is as much out of the Words of the A3, as this is ? 
As to its being a Donative, 'twas jaid. That the prejent 
Refior doth not come in by Donation ; and tho' 'tis 
true. That the King cannot prefent to a Donative upon 
Juch an Occajion ; the Reajbn is, becaufe the Promo- 
tion doth not make a Vacancy of the Donative, it doth 
not make a CeJJion ; the Parjbn is not jiibje£{ to Cen- 
fures as other Refiors are ; he is Jlill in by Reafon of 
* the Injlitution of the Founder ; fo that nothing can be 
inferred from thence. Suppofe the Incumbency of a 
Donative had been immediately turned into a Refiory, 
would not that have fubjefied it to this Prerogative : 'Tis 
admitted. That the Promotion of the ReSor did make 
an Avoidance ; then was cited Prtnce\ Cafe, 8 Rjep. 
Then fuppofe it a Donative as to Dr. Tenntfon^ at the 
fame Time that the Church becomes vacant, the Pa- 
tronage vejls ; and then the King's Prerogative Jhall 
take place, either eodim Inftanti^ or before : But here 
the Right of Patronage did ve^ immediately by the 
A5 ; he that is to prefent when the Refiory becomes 
void, he is Patron : 'Tis like a Reverjion granted cum 
acciderit^ there is a prefent Interejl vejled ; and there's 
no Reafon why it Jhould not be fo, in Cafe of this Ad 
of Parliament 

The Stat, of 12 Car. 2. for confirming of Livings, 
makes the then PoJjTeJjrors full and perfefi Incumbents, 
as this doth : Were not thefe Benefices void, if the 
Parties were advanced to Bijhopricks? And upon [185] 
fuch Promotions did not the King prefent? Undoubt- 
edly he did. 

Then 'twas argued. That 'twas never the Intent of 
this Ad to oujl the Kins of this Prerogative ; the firjl 
Intent was to make a Parijh and ejlablijh a Redory : 
That was the true Dejign. Suppofe the AS. had only 
vejled the Advowfon In my Lord of London^ and had 

not 
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not mentioned my Lord Jermyn^ would not this Pre- 
r(^tive have been conjijlent with the Right of Patron- 
age ? As to the Pretence that the Bijhop is to prejent 
flrjl ; that is only to make a Partition : 'Tis an Ex- 
planation, That they Jhould not have it in conrnion, 
but by Turns. The Holding of Dr. Tennifon was 
reckoned as one Turn, and the Bijhop was to have 
the next. Bejides, every A3 of Parliament is to be 
conjlrued according to the Subjefi Matter, and not 
further than the A§ dejigns and intends : 'Tis plain, 
from the Nature of the Thing, That nothing was de- 
figned but to fettle the Refiory, and ejlablijh the Man- 
ner of Prejentation, according to the Agreement of 
the Parties : General Words Jnall not oujl the King of 
his Prerogative, jlnce he is not named, 3 Cro. 542. 
Moor 540. 7 Rep. 32. Plowd. 240. Hob. 146. Here are no 
Words which do import any Intention to rejlrain the 
King of that Right with refpeS to this, as he hath with 
reJpeS to other Rectories. The King's Prerogative 
dodi not interfere with there being two Parijhes ; this 
Prerogative mujl operate upon all prefentative Livings, 
Jo Jbon as they are made fo. 

This can never be pretended to be partly Prefentative 
and partly Donative ; for Dr. Tennifon was in by AS 
of Parliament as one prefented: Then it being a Cef- 
jion of a prefentative ReSory, whether old or new, 'tis 
the King's Right to prefent. Vernon^ % Cafe, 4 Rep. 4. 
Plawd. 127. The DoSor came in not by Donation, 
but was rather placed in by Parliament, which implies 
in it the Confent, and all the necejfary Afis of the 
Patron and Ordinary. Suppofe the King Jhould grant 
away his own Advowfon during a Plenarty, and 
afterwards fuch a CejjUon Jhould happen by Promotion; 
fnrely that would not deprive the King of his Prero- 

gtive ; and by the fame Reafon it ought not in this 
ije. Wherefore, upon the whole Matter, it was 
prayed, That the Judgment Jhould be affirmed ; and Judgment 
it was affirmed accordingly. affirmed. 
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Dominus Rex verfus Reginald Tucker. [186] 

Treafon, its T*1:TRIT of Error to rcvcrfc a Judgment given in 
f ^^396. W B. R. for Rcverfal of a Judgment againjl T. 
4 Mod. 161, before CommiJJioners of Oyer and Terminer ^ upon an 
<S«. Indifiment of High Treajbn. The Record is to the 

EfFea following : 

Ad Gen* SeJJion* de Oyer £ff Terminer tent* pro Com* 
Somerfet apud Civitat* fVellen* in diet Com* Somerjet 
coram Francifco Wythens miP ««', Wr. Richardo Heath 
«»', i^c, Georgio Strode, miF un* Servient* Vc, V aliis 
Sociis fuis Jufticiariis diSii Domini Regis per Literas 
Patentes ipjius Dom* Regis fub magno JigiUo Angliar 
confeif eijdem Prandfco Wythens, Richardo Heath, 
Georgio Strode, & aliis aliquibus tribus vel pluribus 
eomm direfi' quorum alter* eorum prafaf F. W. vel 
Richardum Heath diSlus Dominus Rex unum ejfe voluit 
ad inquirend* per Sacramentum proborum ^ Ugalium 
Hominum Com* prad* ac aliis viis modis (^ mtdiis^ ^c, 
ajftgnaf per Sacrament* Francifci Warre Baronet f^ Wr. 
proborum & legalium hominum Com* Somer/et prad* 
adtunc ^ ibid* impannellat* jurat* & onerat* ad inqui* 
rend* pro Domino Rege pro Corpore Com* prad* pra- 
fentat* exiftit quod Reginald Tucker nuper de Long 
Sutton in Com* prad^ Gen* V Thomas Place nuper de 
Eddington in Com* prad^ Teoman timorem Dei in cordsbus 
fuis non habentes nee debitum ligeantiae fua ponderantes 
fed Inftigatione diabolica mot* ^ fedu^* dilelfion* ac ve- 
ram '& debit' obedientiam quas veri & Fideles fubMti 
Domini Jacob! Secundi nuper Regis Angliae, (^r. erga 
ipfum Dominum Regem gererent V de jure gerere tenentur 
fubtrahent* ^ machinant* ^ totis viribus fuis intendent* 
pacem ^ Communem tranquilitatem^ i^c. proditorie com- 
pajfaverint imaginat* fuer* ^ intendebant diSfum Domi- 
num Regem fupremum & naturalem Dominum Jlium 
ad mortem adducer i^ contra dictum Dominum Regem 
fupremum verum naturalem & indnbitatum Pominum 
Jiium proditorie levaverunt guerram^ ^c. contra pacem 
di£li Domini Regis nunc Coron* i^ Dignitat* fuas ac contra 
formam Statut* in hujufmodi cafu edit* i^ provif*. 

Etjlatim de pramijjis in Indi£iament* prad* fpecificat* 

fuperius 
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fuferius its impofif per cur* hie alhcuf qualiterfe vellent 
inde acquietari^ iidem Reginald Tucker & Thomas 
V\siZ<t feparatim dicunt^ ^c. 

The Judgment is per cur* hie quod prad* Reginald 
Tucker far Thomas Place ducantur ^ eorum uterf 
ducatur uff ad Gaolam di£ii Domini Regis Com* prad* 
unde venerunty iff ubinde uff ad locum Executionis 
trahantur W uterf eorum trahatur ^ fuperfurcas ibidem 
per collum fufpendantur W viventes ad terram profter- 
187I nantur bf uterf eorum pro/iernantur iff interiora fua 
extra ventres eorum i^ utriuff eorum capiantur ijffiff 
viventibus ibidem comburantur^ i^ quod capita eorum & 
utriuff eorum amputentur quodf corpora eorum i^ utri^ 
uff eorum in quatuor partes dividantur i^ quod capita 
& quarteria ilia ponantur ubi Dominus Rex ea affignare 
voUiitf iffc. 

And now it was argued on the Behalf of the King, Argument for 
That this Reverjal was not jujliflable ; that the Ex- ^'j^"*-.^ 
ceptions taken below were many, and as to the Pretence HighTreadbn. 
that fecreta membra amputentur was omitted ; the fame 
was not allowed as Error below, by Reafon of the 
many Precedents which in the Entries did omit it. 
That tho' the Prafiice be common to pronounce it, yet 
few or no ancient Records do mention it ; that in 3 Inji. 
210. where the Judgment is taken notice of, this is not 
Part. In Plowd. 307. 'tis omitted, that Interiora in- 
cludes it; In Bro. Coron* 128. 'tis not inferted; That 
this was never entered as Part of the Judgment, till 
12 Car. 2. Then as to the feparatim atlocut upon the 
Arraignment, that was likewi/e over-ruled below ; for 
it mu^ be intended a feveral Demand or Quejlion : 
And the fame is implied in this Entry, as much as if it 
had been exprejjed, and the Precedents are both ways. 
But the main and only Exception, for which the Court 
reverf'd the Judgment, was That in the Indifiment 'tis 
not faid to be a Fafi done contra ligeantiafua debitum; Contnij to the 
and as to this, it was argued. That it was not necejQTary Duty or hit 
to ufe thofe very Words ; That they are not Terms of Allegiance. 
Art, fuch as are abjblutely necejary ; they are not like 
to die Words Burglariter^ Felonice^ Murdravit^ and 
the like ; That proditorie implies it ; that 'tis plainly 
apparent to be contrary to his Allegiance; That all 
the whole Indifiment jhews it to be fo, 'tis not weighing 
his Allegiance ; 'tis againjl his true natural Liege Lord 

and 
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and Sovereign ; That it appears he was natural bom 
SubJeS ; That the very Words them/elves are only of 
Aggravation ; That they may as well be laid precedent 
to the Fafi as in the Condujion ; That here is that 
which is tantamount. That Sir Henry Fane'% Indifi- 
ment was thus. Cotton and MeJJinger's Sid. 328. The 
Scotch Officers in Suffolk^ Lambert's^ HackJhanCs^ Tttch- 
burn^s^ and many more. 

That 'tis true, the Fa£i in the IndiSment ought not 
to be made good by Intendment or Inference ; but if 
there be Words which Jhew, that the iParty owed Alle- 
giance, its enough. An alien Enemy is not indiSable 
in this Manner; but here 'tis jhewn, That he is a 
Perfon capable of committing Treajbn, and that the 
AS done was againj{ his Duty and Obedience which 
he owed as a SubJeS; That many Precedents have 
been thus ; That nimia fubtilitas in jure reprohatur; 
That a Certainty to a common Intent is fufiident, 
Long^s Case; That in 2 RolFs Abr, 82. contra coron^ to' 
dignitaf fuas is held not neceJOfary ; wherefore, and for 
other Reafons then urged, 'twas prayed. That the Re- 
verjal might be rever/ed, and the King rejlored, £^r. 
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On the other Side it was argued, That this Reverfal [188] 
was Jujl; That this Arraignment being Joint, for want 
of feparatim makes the Proceeding Erroneous; That 
the Precedents do ufc the ^oxdjeparatim ; and Abun- 
dance of Entries were mentioned, as Leach and Ruth- 
fordid aP. 28 H. 8. Dudely^ Gates and Palmer^ i and 
2 Phil, and Mar\ Throgmorton and Weddall^ 2 and 3 
Ph. and M, Peckham and Daniel^ eodem Anno. Blunt 
and Danverfe^ 44 Eli%. Earl of EJTex and S. eodem 
Anno. Guy Fawks and Sir Edward Digby^ 3 Jac. i. 
Harrifon^ Scot and the other Regicides, 12 Car, 2. 
i66o. Green^ Berry and Hilly for the Murder of Sir 
E, Godfrey y 1678. Ireland^ Pickering and Grove^ 

31 Car. 2. rot* 242. IVhitebread^ Fenwick ^ al\ 

32 Car. 2. rot* 224. John/on W aF^ 2 IVill. ^ Mar, 
num*, 57. and Lord Prejion and AJhton^ Trin. 3 Will. 
^ Mar, n. 16. feparatim allocut*y and many more. 
Bejides the Nature of the Thing is juch, as requires 
a feveral Arraignment, becaufe they may plead feveral 
Pleas, and they are feveral Offences; and tho' they 
plead in this Cafe feverally, that's not enough ; for 
they ought to be ajked feverally. 



But 
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But this was not Jo much in/ijled on, as the next Cut oftht Prhy 
Error, the Omi()ion of fecreta in the Judgment ; 'tis ^^'• 
Part of the Judgment upon the 25 Edw. 3. for com- ^^^"^^^ 
pajjing, ^c, tho' for coining, 'tis only to be drawn and 
hanged, according to Morgan*% Caje, Cro, Car. 383. 
Stamp. 182. 3 Inji. 15, 17. Finches Law, Ub. 2. cap, 
Treajon^ they are zSX fecreta membra abfcindant\ as well 
as interiora; all common Books have it, as Bolton^s 
Jujlice of the Peace, tit. Precedents of Indifiments for 
High Treafon, 38, 42. Dalton's Jujlice, p, 335. Sbep- 
pariTs Epitome, tit. Crown^ and all thoje Common 
Abridgments, ^c. Lord PreftorC% and AjhtorC% was 
drawn by good Advice, Harrifon and «/', 12 Car, 2. 
Ireland^ Bickering and Grove^ 1678. fVhitebrea^% 
1679. Walcotf%^ 1683. LanghorrC%^ 31 Ciir. 2. Co- 
lonel 5///«^/s 1683. The Earl of Stafford' % in 1680. 
Was thus, upon Debate and Confultation with all the 
Judges, Dominus Rex verfus Owen^ I RoWs Rep. 185, 
186. there 'tis mentioned. 

But then it was chiefly injijled on. That the Re- 
verfal was to be maintained for the Error in the Indifi- 
ment ; that contra ligeantiafua debitum was the general Contrary to tbt 
Form ; that all the great Men in all Ages, who had ^"Cy ofbujiUt- 
been of Counfel for the Crown, had inferted it : That ^^enti. 
all the IndiSments, the flrj{ AJfifes, after Monmouth's 
Rebellion, which were drawn or perufed by Sir H. Poll^ 
had this Condujion : That Ajhton'%y Crofs*%^ Gaunt'%^ 
Comijhe'%^ Earl of Stafford' %^ Bateman\ Ayltff'%^ Good- 
enough's^ Hone's^ Blague's^ Rowfe\ ArmJiron£%^ Sir 
Robert Peyton'%^ Langhome% Lord Bellafis\ Fenner\ 
Harri/on'Sf Fawkes'^y Sir Everard Digby\ Patricius 
Dolphie's, Pafch. 41 EL John Ttpping'% 34 El. are all 
thus ; and the Prints are fo likewise, 3 If^i, 214. Fitxh. 
[189] Jujiice^ p. 218. Plowd. 387. Coke's Entries 361. Cro. 
Car. 120, 122, 123. and a great Number of Particulars 
more, which might be cited. 

Then 'twas urged that Reajbn doth require this, for Reqoifite in 
that Treafon is punijhable as a Breach of Allegiance ; ^^ff ^^' 
that that is the very Ejfence of Treajbn ; that if the ihould be in the 
Fa£i be not alledged to be againjl his Allegiance, 'tis Indiament. 
not Treajbn ; that 'tis by Reafon of his Allegiance that 
he can commit Treafon ; and tjfierefore 'tis that an Alien 
Enemy, who was never protefied, can't commit Treajbn, 
becauje he owed no Allegiance : And there may be many 

I I AOs 
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ASs done, whkh look like a Levying of War, without 
any Breach of Allegiance ; and for that was quoted 
Kin^ yohn\ Charter made at Runney Mead 18 die 
Junti Anno Regni 17. Rot. Pat. 17. «. 13. a Tranfcript 
•Alias 115. whereof is in Mathew Paris 245.* Anno 1215. which 
in Edit Charter was ratified four Times within nine Years 

W Impr. ^j.^^^ ^^^ QJ.JJ Confirmation was granted i H. 3. and 
probably at his Coronation ; for there was a Charter 
dated at Gbmcefler 6 Febr. Rot. Pat. 1 H. 3. m. 13. 
that they Jhouldf enjoy Libertatibus Regno nojiro Angliae 
a Patre noftro ^ nobis concejjis. In the jecond Year of 
his Reign, he fends a Mandate to the jeveral Sherifb 
to proclaim this Charter amongjl others : Rex Vc. 
Sabitem. Mittimus tibi Chartas de Libertatibus^ &r. 
Mandantes quatenus eas legi facias in pleno comitatu tuo. 
Dat' 22 Febr. Rot Claus. 2 H. 3. Then was dted 
Fox*s A£ls and Monuments^ ad Ann. 12 18. That after 
Michaelmas this King held a Parliament at Wejiminftery 
wherein he confirmed and ratified, by his Charter, all 
the Franchifes and Liberties which were made and 
given by King John his Father. In the feventh Year 
of his Reign vi%. the Jizteenth Year of his Age, he 
took the Government into his own Hands ; and then 
the Archbijhop of Canterbury^ in open Parliament, doth 
mind him of the Oath jwom in his Name by the Earl 
of Pembroke {Restore Kegis ^ Regni) and others, at 
the Pacification between him and the Dauphin^ that he 
would rejlore and confirm thofe Liberties to his Sub- 
jeSs, for which the War broke out between his Father 
and the Barons. Then was quoted what Henry Third 
promifed, when he invited Henry de Lucy to come in to 
him, I //. 3. m. i6. which is in very jlrange Language, 
if his Allegiance had been broken. Then was cited 
Sadler 262. and Spelman verbo Ligeantia; and Calvin* % 
Cafe, 7 Rep. expounding of that Word ; And the old 
Cujiumer of Normandy^ cap. 43. And the faid, and 
other Authorities, were inforced and amplified in fuch 
Manner, as is not fit to be remembered. 

Then 'twas urged. That as the SubjeS Matter of 
this Indi£bnent did require thefe Words, fo the Reafon 
of the Law in other Cafes did warrant them to be 
necejjary here : That vi ^ armis was necejjary, till 
the Statute of H. 8. made it needlefs : And it would 
be Jlrange, that an Indifiment for a Trefpafs, fetting 
forth an AJfault and Battery with Force of Arms Jhould 

be 
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[190] be ill for want of contra Pacem^ and this Jhould be good 
without contra ligeantiafua dibitum : Contra /brmamjia' 
tut* is necc]fary,tho' the FaS be allcdged,fafflciently ap- 
pearing to be within a Statute Law. Indifiments are not 
to be made good by Intendment or Implication, Staund- 
ford<^b. Trin. 18 £.4.10. Furatus eft without fehnice^ 
not good ; Felonice abduxit without cepity not good. So 
for a Rape, quodipfam contra voluntatem fuam camaliter 
cognovit^ without rapuit^ is ill, 9 £. 4. 26. and fo is Dyer 
304. Murdravit is neceJQ|ary : No Words or Terms of 
Art are to be fupplied by any other Phrajes equivalent 
or tantamount in Senje, for the fake of Certainty ; be- 
caufe if fuch loo/e Defcriptions Jhould be allowed,'twould 
fubjefi Men's ASions too much to the Power of Con« 
jlrufiion. 20(7.20,142,187,527. And in all Indifiments 
for Offences committed between Decemb, 15. and Febr. 13. 
1688. the Condujion was contra pacem regni. Then was 
cited Faux*% Cafe 4 Rep. 39. 2 Roll's Abridg. 82. 

Then 'twas faid that there were ezprejs Authorities 
for the Defendant; 3 Injl. 11. that the Indifiment of 
Treafon concludes thus, i Inji. 129. is the fame, and 
Dyer 144. to the like Effefi. And what is faid in the 
Margin of the new Dyer^ is very remarkable as to 
Mary Queen of Scotland: Calvin's Cajc 7 Rep, 6. is 
full and exprefs, as to the Reafon of the Thing ; and it 
is founded upon the Difference between an Alien Enemy 
and a Subjefi. Courteen's Cafe, Hob. 271. Hobart is 
of Opinion, according to Calvin's Caje, that Indictment 
againjl Alien amie^ it mujl conclude contra debitum lige^ 
antia/ua, 

Bejides, here are no Words which carry the fame 
Senfe, or are equivalent to it ; Proditorie doth imply a 
Treachery or Faljhood, and that he might be guilty of, 
and yet not a3 contrary to his Allegiance ; for at that 
Rate every Breach of Trujl, as to the King, would be 
Treafon : Debitum ligeantia fua minime ponderantes 
is not fufRdent ; for a Man may not weigh his Alle- 
giance, and yet not afi contrary to it: Then contra 
naturalem Dominum fuum fupremum verum ^ indubitat'; 
thefe Words in themfelves are not necejQTary, and an- 
ciently were not inferted: In old Time 'twas only 
contra Dominum Regem; and 'twill be hard to fay, that 
the Ufe of Words unnecejfary jhould fupply what is 
necejfary, and hath anciently been ufed. Thofe Words 
do only import, that the late King was King of the 

Place 
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Place where the Defendant was born and lived ; and 
cannot make it appear, that his FaS was contrary to 
the Laws of the Land, and the Duty of his Allegiance, 
as a Subjefi to him. 

Then fuppojing it not necejQfary in the Condujion ; 
for as Jbme Precedents are in WeJFs SymboUographyj 
'tis firjl ; as contra ligeantia fua debitum levavit guer^ 
ram, yet it ought to be in the Indifiment, in one Part 
or another. The formal Reafon of the Fafi's being 
Treafon, is becaufe 'tis againjl his Allegiance, and that 
ought to be exprejQTed : All the other ExpreJ^ions urged 
on the other Side, are at the mojl but Argumentative, 
and do not direfily affirm the Thing which is necejfary 
to make the Offence. [^9^] 

As to the Precedents which are the other Way, they 

are but few ; thofe in the Reign of //. 8. and Queen 

Elizabeth f they are upon particular Statutes; as for 

denying the Supremacy; taking Orders under the 

Pope, and the like ; they are not contra ligeantiam 

in the Nature of the Offence, and there contra formam 

Jiatut* is enough : But no Anfwer can be given to the 

Caje of Lopi% in Cahin*s Cafe, where the Judges met 

and conjtdered how the Indifiment Jhould be, and agreed 

to be contra fupremum Dominum fuum in Anglia ; and 

Judgment of the Conclujlon to be contra ligeantia fua debitum, 

Reverfaiaf. Whereupon, for thefe and other Reajbns, it was 

Kity^of P^?y«d» ^J^at *« Judgment of Reverjal given in the 

one, u Levitm King^s Bench might be affirmed ; and it was affirmed 

report! it. accordingly. 



Jofeph Eajimond^ Executor of Henry Eajl^ [192] 
mondy and Samuel Nayle^ Appellants^ 
verfus Edwyn Sandys Clerk^ Refpondent. 



Tithe of Herb- 
age for Cattle 
for Sale, tho' 
formerly ufed 
for the Plough. 



APPEAL from a Decree of the Court oi Exchequer; 
The Cafe was no more than this : The Parijh 
of Teovilton conjijling much in Pajlure Land, and the 
Refpondent having been Re3or thereof for twenty 
Years lajl pajl and upwards, and being entitled to 
the great and fmall Tithes and all other Dues within 
the ^id Refiory, he did exhibit his Bill in that Court 

againjl 
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againjl the Appellant Jofeph^ in his own Right, and as 
Executor of Henry his Father, and againjl the other 
Appellant Samuel Nayle^ for Agijlment Tithes, for 
depajluring and fatting their Oxen and other unpro- 
fitable Cattle within the faid Redory, from the Year 
1677. to the Time of exhibiting his Bill, which was in 
Mlchaebnas Term 1692. 

The Appellant yofeph Eaftmond by his Anjwer ad- 
mitted, that he had AJfets fufflcient to anjwer the 
Plaintiff's Demands; and both of them admitted, 
that they and the Tejlator had fatted and depajlured 
divers Oxen yearly upon their Lands in the faid Parijh, 
but faid, thatfome of them were firjl ufed to the Plough, 
and afterwards fatted when turned off from the Plough. 

The Court of Exchequer did thereupon, vi%. May 26. 
1696. decree Tithe Herbage to be paid for the Appel- 
lants and the Tejlator's Oxen and unprofitable Cattle 
not ufed for the Plough ; and alfo for their Oxen and 
unprofitable Cattle ufed for the Plough, for and during 
the Time they were grazed and fatted in the Parijh 
for Sale, after they were turned off from the Plough. 
And now it was injijled on in Favour of the Appeal, Argument for 
that the Decree was unjujl; and then were quoted the Appdlinti. 
fome Texts of Scripture about muzzling the Ox, (!fr. 
And alfo it was urged. That that Part of the Decree 
concerning Oxen once ufed to the Plough, was erro- 
neous ; and there were cited all the Cajes in the Books 
for Exemption of Plough Cattle from Tithe Herbage, 
and that this was double Tithing : And it was injijted - 
on, that the Reafon of the Thing was againjl it in this 
Cafe, becaufe the Agijlment of niefe Cattle was necef- 
fary to fujladn that Labour which promoted the Grain, 
of which Tithe was paid; that this Privilege extended * 
to all fuch Oxen as ever had been ufed to the Plough ; 
that the Exemption did continue after they were forbom 
to be ufed at the Plough ; for there was the fame 
Reafon to continue the Exemption afterwards, as there 
could be to allow it during the Interval, when they do 
[^93] not draw the Plough. And for thefe and other Reajbns 
urged, 'twas prayed. That the Decree for Tithe, quoad 
fuch Cattle as ever had been ufed with the Plough, 
Jhonld be rcvcrfed. 

On the other Side it was urged. That the faid De- Argument for 
cree is agreeable to the Law, and fupported by many theRefpondent 
Refolutions in the Court of Exchequer, that there was 
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a Reafon for Tithe in this Cafe ; becaufe thefe Cattle, 
tho' formerl}' ufed to the Plough, they ceafed now to 
belong to it, and confequently Tithes became doe. 
That there's a Difference in the Nature of the Thing ; 
for when they Feed in order to Labour, the Parfon hath 
a Tenth of the Benefit produced thereby ; but when 
they are fatted only for Sale, 'tis otherwise. That this 
was a Jettled and allowed Difference in the Exchequer; 
That while the Oxen are working, no Tithe jhall be 
paid for their Feeding, becauje there are Tithes of other 
Things arijing by the Labour of fuch Cattle ; but when 
they do no Work, and are turned off to be fatted and 
are graz'd, there Tithes jhall be paid for the Herbage 
which they Eat, they being no way beneficial to the 
Parjbn in any other Tithes : And many Cajes in fcacc* 
were cited to warrant this Dijlinfiion ; and 'twas faid. 
That none could be alledged to the contrary : Where- 

Dccree fore 'twas prayed. That the Decree might be affirmed ; 

affirmed. and it was afiirmed. 



Magdalen Foubert Widow^ Grandmother and [194] 
Adminijlratrix of Katherine Frances 
Lorin de Granmare^ Appellant^ verfiis 
Charles de Crejferon Adminijirator^ with 
the Will annexed of Katherine Granmare^ 
Refpondent. 

Will of a A PPEAL from a Decree in Chancery; the Caje 

Fordgner, and Jh^ ^^s thus : Peter Lorin (Son of the Appellant) 

Langua^f how *"^ Katherine de Mandoville came to an Agreement 

to conftrue it, to marry, and that the longejl Liver Jhould take all, 

Md by what whether Ijfue or not: A publick Notary took and 

" ^ entered that Agreement in his Book, and both Peter 

and Katherine fubfcribed the fame Jo entered; and 

then being written fair, they Jigned it again, and the 

now Appellant and other Relations fubfcribed it : They 

intermarried, Peter was kill'd in Flanders^ and left 

Katherine with Child ; afterwards, Jhe being near her 

Time, 
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Time, thought fit to make her Will, which Jhe wrote 
with her own Hand in French^ in thefe Words, 

^9y que je fits prefentement en perfaite fanti de corps The Will, 
& a*efpritj cependant ne ffachant ae quelle maniire il 
plaira a Dieu de difpofer de moy dans ma couche^ Je trove 
a propos de marquer jcy mis dernieres volontes : En cas 
qu*il luy plaife de me retirer de ce monde^Ji c*eji fa volonti 
de dmner des jours a mm enfant^ Je luy latjfe generate- 
nunt tout ce qui peut m* appartenir^ t^ fupplie tres humble- 
merit Madame Foubert, ma foeur Lorin ^ Mr, le Bas 
d*en prendre fain i J*efpere que Mr. Foubert, isf le Major ^ 
a la conjideration de feu fan paure PerCy luy rendront lis 
fervices dont il aura hefain^ bt que Dieu ne Cabandonnera 
point : ye I* en fuppUe de tout mon amcy comme aujji de 
benir toute lafamiUe : fait a Londres ce i6th de Novembre 
1693. par moyy Katherine de .Granmare. After which 
the jaid Katherine annexed a Codicil to her Will, in And Codicil. 
theje Words, vi%. En cas qu*il plaife a Dieu de retirer 
mon Enfant auffy bien que moy^ je donne a Madamoifelle 
le Bas ma bague de DiamanSj mon Ecritoire gamie 
d* argent^ i^ une boete de rubants neufs; ye donne a 
Madamoifelle Peireaus mon habit brun doubli couleur de 
pailUj ^ mon habit yaune; une demie douzanie de mis 
Chemifes : ye donne au fils a yacob dix livres fterlings 
pour la mettre en Metier; (^ a fan pere ce qui fa trover a 
des habits de mon Mary: Je donne a Catherine fViUiamSj 
ma fiUeule^ dix livres Jleriings pour la mettre en mitier ; 
Tout le refte de ce qui nCappartient tant en Meuhles^ que 
LingCy Vaiffell i*argentj 6f Argent Monnoye^ qui m eji 
di^ ye le laiffe a ma foeur Lorin^ W a mefs* de Crefferon^ 
pour etre egallement partage^ entre eux ; y*excepte feule- 
ment le portrait de mon Cher Mary^ ma bague Furquoife^ 
que ye donne a ma foeur Lorin^ bt la prie de garder fune 
J. W I autre tant qu*elle vivra : ye donne auj/y a Monfuur 

L^95j Crejferon ma montre d*Or que le fouhaite quUl garde W 
parte pour l' amour de moy: fait a Londres ce 1 6th No^ 
vembre par moy Catherine Granmare. 

Then Jhe was delivered of a Daughter, and a few 
Hours after died, and the Daughter did furvive her 
near two Years, and then died : And after her Mother's 
Death (there being no Executor named) Adminijlration 
of the Ejlate of die Tejlatrix was committed during 
the Minority of the Child with the Will annexed ; but 
the Appellant poJOTeJi hcrfelf of the Ejlate, being about 

600 /. 
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600 L Value. Then after the Child's Death, the Ap- 
pellant as next of Kin took Adminijlration to the Child, 
and aljb to Mrs. Granmare. 

The Respondent exhibited his Bill, claiming a Moiety 
of the Rejiduum by Force of the Codicil ; the Appellant 
by Anjwcr injijled upon the Invalidity of the Agree- 
ment between Peter and Katberiney but that being 
waived, the Quejlion arofe upon the Words of the 
Will, and particularly thefe, donner des joursy and 'twas 
injijled, That' nothing was dejigned to the Rejpondent, 
but only in caje the Child were jlill-bom, or Jhould die 
in her lying in ; whereupon the Court ordered the Caujc 
to be continued in the Paper, and that both Sides jhould 
take Time to procure the Opinion of Frenchmen born, 
and acquainted with the Laws of France ; and the Cauje 
coming on again to be heard before the Lord Chancellor ; 
and upon reading of feveral Opinions of French Gentle- 
men bred to the Laws of that Country, the Court de- 
clared, that the Refpondent was well entitled to his 
Moiety of the Rejidue, after the particular Legacies, 
Debts, Funerals, and other Allowances dedufied, and 
decreed the fame accordingly. 

Argument for It was argued on the Behalf of the Appellant, That 
the Appellant, thfj Decree was erroneous ; that the proper Signification 
of thofe Words, was no more than to give Life, that it 
was fo tranjlated at DoSiors Commons; That that Tranp 
lation does agree with the Opinion of feveral of the mojl 
learned Divines amongjl the French Refugees here; 
That 'tis fo interpreted in the Famous Diaionary of 
the French Academy, dedicated to that King, where 
the Words are as follows, viz. les Jours au pluriel^ 
Jignifie la vie^ That Days in the Plural jignify Life, 
without any Determination of Time ; That there are 
few Frenchmen of any Underjlanding, but will acknow- 
ledge. That by Us jours d*une peryinne^ the Days of 
one (whether they be many or few in Number) mujl 
be underjtood the Life, is^c. That the Tejlatrix here 
could mean no other by Days, but Life; when jhe 
faid. That in cafe it pleafed God to take her out of 
this World, if it was his Will to give Days, to give 
Life to her Child, Jhe left it all that belonged to her ; 
knowing well. That if the Child was bom alive, it 
mujl be maintain'd from that Moment, out of what 
was fo left it; that it appeared from the Preamble 
of the Codicil, viz. In cafe it Jhall pleafc God to Uke [196] 

away 
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away my Child, as well as my felf, then, lie. That 
the Tejlatrix never intended the Ejlate to go over, 
onlefs the Child died as well as herjelf in her lying 

ID. 

Then it was argued from the Natare of the Particular Nature of other 
Legacies ; they were of fuch a fort, as that they mujl g^fj^^ ^^' 
be given without Senje or Reafon, had Jhe not fuppofed 
her Child's Death, as well as her own, in her lying in; 
for otherwije thoje new Ribbons mujl become old, which 
were intended as a Prejent to a young Gentlewoman ; 
Clothes locked up in a Trunk would have been of no 
Ufe to Perfons then in Dijlrefs, and the poor Orphan 
had gone too far in Years to learn a Trade. Then 
other Things are given as Tokens to be kept, and 
worn by them for her fake, as long as they lived : Now 
what Reafon can be ajjigned for this, if Jhe did not 
mean and fuppoje a Death in her lying in: From 
whence it was inferred. That the Intention of the Tef- 
tatrix was to give all Jhe had to her Child, in Cafe 
jhe furvived her ; and if it did not furvive her, but was 
taken away as well as herjelf, in her lying in, then 
her Intention was to give that fame All (which Jhe had 
given to her Child) to other People, as fpecified in the 
Will; and unlefs this were the Intention, the Child 
mujl have Jlarved, or lived upon Charity, not having 
the Property of what was left it ; and the Condition 
precedent, according to the Refpondent's Expojition, 
excludes the Child till its Years of Dijcretion ; where- 
fore 'twas prayed that the Decree might be reverfed. 

On the other Side it was argued with the Decree, Argument for 
that the fame was jujl ; that no Objefiion could arife ^^^^^^^^^ 
from the Nature of the other Legacies, or of this, as 
being reafonable or unreafonable ; for that 'tis the 
Natural Right and Privilege of every Perfon, to dif- 
pofe of that which they have, at their Pleafure, to do 
what they will with their own ; a Privilege fo certain, 
that though 'tis ufed many Times to ill Purpofes, yet 
the Law cannot interpofe, nor rejlrain the Proprietor, 
no not to preferve him and his Family from Ruin, as 
daily Experience Jhews : That it is agreeable to Law 
and Jujlice, and to true Piety, to fee that the Will ot 
the Dead be performed ; and tho' the Law have afcer- 
tained how EJlates Jhall go, when there is no Will, * 
yet when there is a Will that difpofes of it otherwife 
than the Law would do ; the Courts below will compel 
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a Performance of fuch a Dijpojitbn, as the Will di- 
re£b. 

Then 'twas faid. That the Intention of the Tejlatrix^ 
in Favour of the Refpondent, is both Charitable and 
Prudent; He was her nearejl Relation in England^ 
and conjidering a great Part of what Jhe left was once 
her Hu/band's, Jhe honourably gave as much to his, as 
to her own Relations, making her Hujband's Sijler, 
and the Respondent Charles^ rejiduary Legatees to 
jhare equally ; and Jo is the Decree : And to Reverje 
this Decree, and permit the Appellant to go away with 
the whole, (as Jhe mujl, if the Decree be reverfed) doth 
direSly dejlroy all the Prudent and Charitable Inten- 
tions of the Tejlatrix, and carries the EJlate where Jhe 
never dejigned it, viz. to the Appellant. 

Conftruaion by Then 'twas argued. That the Court of Chancery had 
Frwf A Lawyert. ^^^ ^^u j^ taking the Opinion of Perfons Jkilled and 
knowing in the Matter in QueJUon ; that the Gentle- 
men of the Long Robe of that Country, now here in 
LondoHy did all give their Opinions, that according to 
their Conjlrufiion of thefe Words in a Will, it was an 
Arrival to Years of Maturity or Age enabling to dif- 
pofe ; that unlefs the Child had lived to Jiich an Age, 
as that Jhe had been capable to give the fame away, her 
Repre/entative in this CaJe, could not be entitled to it. 
Courts confulc Then 'twas Jaid, That Words are to be interpreted 
Merchant!, afr. according to the Senjc and Acceptation of thofe which 
u/e them : That the Tejlatrix was a native of Frana^ 
and therefore this Method of inquiring into her Meaning 
was jujl and reajbnable : That the Courts at Law have 
frequently conjtilted Merchants about the Signification 
of Mercantile Terms, and Trinity Houfe about Marine 
Phrafes; fo in like manner Grammarians, Criticks^ 
Chymijls, and Artificers have been in the Court of 
King*s Bench consulted, according to the Nature of the 
Thing in Quejlion, upon Words belonging to, and 
u/ed in their refpeSive ProfeJTions : That in caJe of 
Words difpojing of an EJlate in a Foreign Language, 
by the Will of a Foreigner, the Judgment of Divines 
or Grammarians could be no proper Direfiion to the 
Court of Chancery ; but the Means of Information mujl 
be from thoje who were acquainted with the Rules of 
Interpretation in cafe of Wills amongjl thoJe People : 
That the Opinion of thofe Gentlemen was fufBdent to 
jujlify the Decree. 

But 
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Bat then it was further argued^That here the Meaning 
of the Tejlatrix could not be fuch as the Appellant 
would pretendy /. e, that Jhe meant to give her Ejlate to 
the Respondent and others, only in cafe the Child Jhe 
then went with Jhould be Jlill-bom» or if born alive, 
jhould die with the Mother in her lying in, for the/e 
Reafons : Firjl, For that Jhe was fo far from appre- 
hending that the Child would either be Jlill-bom, or if 
bom alive, would die as Jbon as herfelf, or in her lying 
in ; that Jhe expeSed 'twould live, and as Jhe hoped, 
to full Age, for Jhe takes particular Care of its Educa- 
tion ; and earnejlly recommends the fame to the now 
Appellant, and others ; prays God to blejs it, and not 
forjake it; and hoped that all the Relations on the 
Father's Jide would, for the Father's fake, do it all the 
Services it Jhould Jiand in need of. 

Then taking it that the Tejlatrix did expefi the 
Child to outlive her, (as nnquejlionably Jhe did) if her 
Meaning had been fuch as the Appellant hath put 
upon her Words, the Way to have it fure fixed to the 
Child, and then to the Appellant, had been to have 
made no Will at all ; becaufe if the Child furvived 
the Mother but a Day, or an Hour, or ever fo little, 
the Law had vejled the whole, firjl in the Child in its 
own Right, and upon the Child's Deceafc, in the Ap- 
pellant, as Adminijlratrix to the Child. 

Suppofc the Child had outlived the Mother for a 
Month, or the like, what Interpretation could have 
been put upon this Will? All their Arguments will 
hold as well to a Month, Week or Days furviving 
of the Mother, as to this of two Years ; and therefoie 
it mujl be thus conjlrued to be her Intent, that the 
Devifes over Jhould take EfieS, if the Child Jhould not 
live to an Age of Maturity, and Power of Difpojition. 

And as to the Pretence of the Child's Starving in 
the mean Time, there neither is, nor can be any Weight 
in that, for the Interejl and Produce of the whole, 
during all that Time, muJl remain and be to and for 
the Benefit of the Child* Wherefore, upon the whole 
Matter, 'twas prayed that the Decree Jhould be afikmed ; Decree 
and it was affirmed. affirmed. 
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Philip Jermyn and Sarah Uxor ejusy [199] 
Plaintiffs^ verfus Mary Orchard 
Widow^ Defendant. 

oft "^TI 7RIT of Error to rcvcrfc ajadgmentof Reverfal 
W given in the Exchequer Chamber y upon a Judg- 
of ^. for [he mcnt given in the King's Bench for the Plaintiffs, in an 
Relidue there- Afiion of Trefpajs for the mejhe Profits, after a Reco- 
of, good. yery in EjeSment, and PoJJe(|ion had thereupon : The 

Caje was this upon Record ; The Plaintiffs declare that 
the Defendant, i Sept. 1672. their Clofe, ^c, vii^armis^ 
i^c. did break, and upon the PoJJe0ion of the Plaintiff 
did enter, and the Plaintiffs from their Poj)e0ion did 
expel and remove, and them fo being removed and ex- 
pelled for a long Time, viz. from the /aid i Sept 1672. 
to the Time of exhibiting the Bill, viz. 6 May 1685. did 
hold oat from the fame, by which they lo/l the Profits 
thereof, i^c, et aV Enormia^ &c. The Defendant by Plea 
takes ijfue as to the Force, and IJJtie thereon ; and as to 
Part of the Trefpafs, pleads the Statute of Limitations ; 
and as to the Rejidue of the Trejpajs, pleads that Sir 
IVilliam Portman made a Leafe to one Trowbridge for 
1000 Years, and by mefne Ajjignments derives a Title 
down to Thomas Nicholas ; and that he in his Life-Time, 
by Indenture, ajQigned to the Defendant. 

The Plaintiffs Reply, and as to the flrjl Part of the 
Plea, viz. of the Statute of Limitations, they demur ; 
And, as to the other Part of the Plea, they tender a 
Traverje, and deny that Thomas Nicholas did ajjign the 
Premifes to the Defendant. 

The Defendant joins in Demurrer, as to the flrjl Part 
of the Plea,f;/z. the Statute of Limitations : And as to 
the other Part, jhe takes Ijfue upon the Traverfe ; which 
Ijfue is joined ; and a Venire awarded tarn ad triand" 
the two Ijfues, quam ad inquirend* de damnisj upon the 
Demurrer. 

The Jury flnd that Thomas Nicholas was pojfejfed in 
Manner as the Defendant in her Plea hath alledged, 
and that he did make, feal, and as his Deed deliver, the 
Indenture in the Plea mentioned ; which faid Indenture 

follows 
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follows In theje Words ; and ]b jet forth the whole ; in 
which, after a- Recital of the Leaje, and a Deducement 
of the Title down, are thefe Words, viz. The faid 
Thomas, ai well for and in Confideration of the natural 
Love andAffeSfion which he beareth to the Defendant his 
Grand ChiJdy as for other good Caufes and Confederations ^ 
hath granted^ ajjigned and fet over^ and by thefe Prefents 
doth granty affegn and fet truer unto the laid Mary, her 
Executors^ AdminiJiratorSy and Affigns^ all the faid Cottage^ 
Barn and Lands^ and all andfingular other the Premtfes 
hereinbefore recited or mentioned^ with the Appurtenances 
to the fame belonging or appertaining ; together with the 
faid recited Leafe^ and all Writings and Evidences touching 
[200] 'A^ PremifeSj to have and to hold the faid Cottage^ Barn^ 
and Premifesy and every Part thereby with the Appur- 
tenancesy unto the faid Defendant Mary, her Executors^ 
Adminiftrators and Ajftgns^ from and immediately after 
the Death and Deceaje of the faid Thomas Nicholas, 
Party to thefe Prefents j and Mary his Wjf^^ unto the end 
of the Term ; and for and during all the Keft and Refidue 
of the faid Term of 1000 Tears f which Jhall he therein to 
come and unexpired^ by and under the yearly Rents ^ Cove" 
nantSf &c, exprejfed in the faid Original Indenture of 
Leafe, Then the Jury leave it to the Court, whether 
the Deed of Ajjignment be good in Law or not, and 
conclude fpecially, if the AJJignment be not eood in Law, 
then they find for the Plaintiffs, and ajQfe/s Damages 50/. 
and 40X. Cojls ; and thereupon, ^c. 

And now it was argued for the Plaintiff; and It was Argument for 
jaid in the flrjl place. That this Cafe was extraordi- AcPUindffin 
nary, that tho' the Majority of the Judges in Weflminfier- "' 
Hall were of Opinion with the Plaintiffs, yet they were 
forced to fue this Writ ; they had the four Judges of the 
King*s Bench J and the then Mr. Jujlice P owelty and the ' 
then Baron Powell concurring with the King*s Bench ; 
and the Chief Baron Atkins being abfent, the other Five 
in the Exchequer Chamber reverjed the Judgment, it 
having been refolved upon the Stat, of Elix. which ereSs 
that JurijdiSion, That the Concurrence of /ix are not 
necejjary to reverje, but only that jix mujl be prejent to 
make a Court ; jb that here were jix to five for the 
Plaintiff, and yet he hath lo/l it. 

Then it was argued. That there had been two Things How far Vi & 
injijled on below ; one was the Finding of Damages *^" material. 

generally ; 
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generally ; and the other was to the Validity of the 
Ajfignment ; and as to the Finding it was faid. That 
the Matter of the Force is mere Form ; and if there had 
been no Non profequi^ the jame could not make an Error ; 
That in C. B, and B, R. the IJue upon the Ft i^ armifj 
(^c. is feldom or never taken Notice of» no Entry is made 
of it upon the Po^ea at all, unlefs a Wounding or Jbme 
fuch other fpecial Matter were mixed with it in the fame 
IJJue ; That 'tis held in the Cafe of Law and King^ I 
Sound. 8 1, If nothing be anjwered to the Ft i^ armis in 
a jpecial Plea, 'tis well upon a general Demurrer, and 
the 7 //. 6. 13. and i H. 7. 19, are plain. That if the 
Party have the Jpecial Matter, which he pleads, found 
for him, the Ft (ff armis fhM not be inquired of: So if 
the Defendant have Judgment againjl him, upon De* 
murrer to the /pedal Matter pleaded by him, the Ft fjT 
armis /half never be tried, tho' IjQfue were Joined upon 
it, but the Party Jhall be fined upon the Capiatur^ i^c, 
without any Inquiry : So is the King and Hoppery 2 Cro. 
599. in a Scire Facia s^ on a Recognizance for the good 
Behaviour, Jpecial Matter pleaded, held, That the Jury 
need not inquire about the Fi i^ armisi if Juch Special [20 1 J 
Matter be found for the Defendant ; much more is it 
fo, in cafe it be found for the Plaintiff; for there the 
AS. which is found imports it, i^c, and it Jhall be intended 
to be Fi i^ armisy btc. and the Book of H. 6. is full in 
it, no need of any Inquiry in fuch Cafe. And in this 
Point both the Courts having concurred, the Counfel for 
the Defendant did not contejl it. 
Where Da- Then, as to the other Matter of the Damages, which 

mages muft be Jhould have been inquired of upon the Demurrer, 'twas 
faid. That they were releafed upon Record : And, 'tis 
plain, that the Jury have found nothing upon that, be* 
caufe the Conclujion of the VerdiS doth Jhew, that they 
inquired and found Damages only as to the ConceJJit or 
Ajffignavit; they ajfefs Damages for nothing elfe : For 
if the Deed did pafs the Term, then they find for the 
Plaintiff, and ajfefs Damages ; and if the Term did not 
pafs, they find the Defendant Not guilty, &V. the 
Damages cannot therefore be for both ; for, if they had 
found any for the Matter demurred upon, it mujl have 
been with zji Contingat ; here 'tis not fo. And tho' the 
Special FaS found had been againjl the Plaintiff, it 
might have been for him upon the Demurrer, and con- 
fequently the conditional Finding of the Damages here, 
can never be as to that. 

Then 
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Then it was further faid, That this might be fupplied 
by an Inquejl of OiBce, in caje it had not been releajed ; 
and there was cited Cheyney'% Cafe, Mich, ro Jac, i. 
10 Rip. 118, 1 19. Writ de Valore maritagiiy Ijfue on the 
Tenure, and VerdiS for the Plaintiff, and no Value found 
of the Marriage : And held ill, becauje they /ay, an 
Attaint lies upon it, that being the Point of the Writ : 
And there the Rule is taken generally, that where an 
Attaint lies upon the Finding, the OmijQiion of finding 
fuch Matter cannot be jtipplied by a new Writ of In- 
quiry ; becaufe fuch Writ of Inquiry would prevent the 
Party of the Benefit of his Attaint. 

Then the Book fays farther, That the Rule is, that 
the Court ex Officio ought to inquire of fuch Thing upon 
which no Attaint lies ; and there the OmijQion of its 
being found in the VerdiS, may be fupplied by a Writ 
of Inquiry of Damages ; as in the Cafe of a ^are 
Impedity (Poyner^s Cafe, Dyer 135.) IJ^ue found for the 
PlaintifiF; but the Jury ^^r Negligence were hot charged 
to inquire of the four Points, Plenarty, ex cujus Prajen^ 
tationeyji Tempus Semejirey and the yearly Value of the 
Church ; there a Writ of Inquiry lies de novo^ becaufe 
upon them no Attaint lies ; as is the 11 //. 4. 80. be- 
cauje as to them 'tis only an Inquejl of Office : And the 
Book fays further. That all the Cafes to the contrary of 
that Rule have pajjed fub Jilentioy without due Advife- 
ment, and were again/l the Rule of Law. So in the cafe 
of Detinue^ the Omijjion of the Value in the finding is 
fatal, becaufe an Attaint lies upon a falfe VerdiS in that 
Particular : So that by the Cafe cited, it may be only an 
Inqne/l of Office as to Part, which is the prejent Cafe. 
In that Caje of a ^are Impedit in Dyer is cited a Prece- 
dent for it, in the Oti Book of Entries 1 1 o. which is a falfe 
Folio, for 'tis in 93. b. and there is the very Entry of the 
Writ, fetting forth a Recuperavitprafentation^ virtute Bre- 
vis de NifipriuSj Et quia nefcitur utrum Ecclefia plena ^ ^c. 
And as the Cafe is in Dyer^ the Plaintiff did there (as the 
Plaintiff doth here) releafe his Damages, and had a Writ 
to the Bijhop. Now in Heydon*% Cafe, 1 1 Rep. 6. 'tis 
held that no Attaint lies upon an Inquejl of Office ; and 
therefore 'tis, that if in a Trefpafs againjl divers De- 
fendants, fome plead to IjQfue, and one fuffers Judgment 
to go by Default, the Damages found on the Ijjue jhall 
be chargeable upon all, and the Inquiry of Damages on 
the Judgment by Default jhall jlay ; becaufe no Attaint 
lies upon that. 'Tis there alfo faid, that AtUint lies 

only 



256 Philip Jermyn and Sarah Ux' ejus^ Plaintiffs^ 

only on a Vcrdifi on the Mife of the Parties : In Tref- 
pajs, three IjQfues, Non culp^ to one Part, Prefcription for 
a Common to another Part, and the Cattle raptim 
momorderunt in going to take Common to another, i^c. 
The Jury find one for the Plaintiff, and another for the 
Defendant, and inquire not of the third IjQfue at all ; the 
Plaintiff relinquijhing his Damages on the third lifue, 
prays Judgment on the VerdiS for the firjl ; and held 
that this prevented all Error. ATtch. 13 Car. i. B. R, 
Brown and Stephens^ adjudged, I Rolfs Abridg. 786. 
Then as to the Ca/e of Vajiuman and Row^ 11 Car. i. 
B. R. in 2 RoU's Abridg. 722. Trefpafs for an AJfault, 
Battery, and taking Corn ; Special Plea to the Battery, 
and Demurrer thereupon, and Non culp* to the Taking 
the Com ; the Jury find no Damages upon the Demur- 
rer ; /aid there. That when Judgment is for the Plaintiff 
on the Demurrer, the Damages for it cannot be ajQfejQfed 
on a Writ of Inquiry, but a T'enire Facias de novo for the 
whole: 'Twas now argued, that that was exprejjily 
againjl the Rule in Cheyne/% Cafe, and that in the Cafe 
in Rolls ; 'tis put with the Addition of a Dubitatur. 
IfReieafeof But if that be Law, there needs no Writ of Inquiry 

Ei^**" ^""* *" ^**** ^*f^» becaufe the Damages, as to that Part, are 
releajed ; and for this, there is the exprefs Cafe of 
Bentham^ 1 1 Rep. 56. In Annuity, the Parties defcended 
to IJJue ; found for the Plaintiff as to the Arrearages, 
but no Damages and Cojls ; 'twas held an imperfeS 
VerdiS, and that it could not be fupplied by Writ of 
Inquiry of Damages ; yet the Plaintiff releajing the 
Damages and CoJls had Judgment for him ; and a Writ 
of Error was brought, and the Infufflciency of the Ver- 
diS was ajjigned for Error ; but the Judgment was 
affirmed, becaufe the Plaintiff had releafed it. Dyer 369, 
370. Eje£iion* cujloff terra & bared*^ and ill, becaufe 
entire Damages ; and for the lueres no EjeSment lies ; 
yet the Damages being releafed, he had Judgment for 
the Land. And 'twas faid to be there held. That in- 
fufflcient finding of Damages, and finding of none, are 
all one. If a Releafe of that which is ill found, will help, 
where fuch thing releafed isdirefily in IjQfue ; much more 
it Jhould do fo, where the Thing releafed is but obliquely 
inquired of, and was not put in Ijjue to the Jury ; and 
then 'twas repeated what was faid before, that the Special 
Condujton helps and prevents the General Intendment [203] 
which otherwife would be had, as to the Damages being 
entire ; and therefore 'twas injijied that this made no 

Error 
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Error, bat the Judgment in the King*s Bench jlood good, 
notwithjianding this Exception. Then the Counjel for 
the Defendant did likewije waive this, as not being the 
Caufe of the Reverjal in the Exchequer Chamber. 

Wherefore it was argued for the Plaintiff, That this jfrg. that no- 
Aflignment or Grant found in the Verdid is void, and ^^1.'*^^^;^^^. 
pajQfed nothing; for that either it paJQfed the whole Term, * »8nmcn . 
or no Part of it, and that immediately ; that this mujl 
be agreed. Then 'twas jaid, that it could not pafs the 
whole ; for fo to do, was contrary to the Intention of all 
the Parties, to the good Will of the Grantor, and even 
to the Hopes of the Grantee ; for 'tis plain from the 
whole Contexture of the Deed, that the Defendant was 
to have nothing in the Term till the Death of the old 
Man and his Wife : It was undoubtedly the Meaning 
and Dejign of all the Perfons concerned, that the Defen- 
dant only Jhould have the Refidue after his Deceaje. 

Then that the Law will not permit this, is plain from 
the Books ; for that 'tis uncertain, how much, or if any 
of the Term will remain, or be in Being, at the Deadfi 
of the Grantor or AjQfignor ; that the Law reJeSs fuch a 
fmall or remote PoJOfibility ; that Man's Life in the Eye 
of the Law is of jb great a regard, that 'tis prejumed to 
be of a longer Duration than the longejl Term of Years : 
That this is an old Maxim, upon which Thoufands of 
Properties do depend ; that tho' fome Men's Reajbn 
may not approve it, 'tis not to be altered but by the 
Legijlature. That the Law flrjl prefers Inheritances, 
or E/lates defcendible ; then Freeholds, or Ejlates for 
Life ; then Chattels real or Terms for Years : The 
Law values and regards, what a Man and his Heirs 
Jhall enjoy, before that which he himjelf only can 
enjoy ; and what he himjelf may enjoy during 
his Life, before what he may have only for a cer- 
tain limited Time, the which he may by any Suppofal 
furvive. Thefe are known Truths. 32 AJJis. 6. Pbwd. 
521. If a Man be poJOfeJOfed of a Term for 100 Years, 
and granu fo many of them as jhall remain at the Time 
of his Death, this is void for the Uncertainty ; otherwije 
if it be by Devife, becaufe there nothing takes effefi 
till Death, and then 'tis certain how many Years he is 
to enjoy it. 'Tis true, a Leaje of Land for forty Years, 
to commence after a* Man's Death, is good, becau/e 'tis 
certain that the Land jhall be enjoyed for forty Years, 
but here non conjiat is certain, that this Deed could take 
L L effea 
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effeH for a Year, an Hoar, or at all. Bro, tit Leafcy 66. 
Pbfwd. 520. A Man poJOfeJOfed of a Term grants it to 
another during Life, 'tis as much as during the whole 
Term (tho* never fo long) becauje Life is prejumed 
longer ; fo if he grant all the Term that /hall remain 
after his Death, 'tis all void, becaufe he referves to him- 
felf the whole ; for a greater includes the lefs ; and for 
Life is the longejl of the two. Thejc Things are not to 
be dijputed. If both Premifes and Habendum had had 
this Limitation, the other Side mujl have agreed it to 
have been void ab origine^ and nothing to have pajjed by 
thU Deed. 



Obje^on 
AnTwered. 



Office of 
Premifet and 
Habendum. 



But then the ObJeHion is,That the whole Term pajfes 
by the Granting Part, and then the Habendum is void, 
becaufe 'tis repugnant To this it was anfwered. That 
in a Deed each Part hath its proper Province : The 
OiRce of the Premifes is to exprefs the Certainty of the 
Thing granted ; the Habendum is to exprefs the Quan- 
tity and Limitation of the EJlate. i Inji. 6. Pbwd, 196. 
LofieW% Cafe, 10 Rep. 107. And according to Littleton* % 
Text, Se£f. 370. all the Parts of the Indenture are but 
one Deed in Law ; from whence it was inferred. That 
the Habendum is never to be reje£{ed, but when there is 
a manifejl, exprefs and particular ContradiSion ; never 
when the Habendum doth apparently Jhew the Parties 
Intention. 

Here the LejQfee for Years grants totum Cottagium 
fuum^ 6fr. The Grantee or AJjiignee (if there be no Ha- 
bendum) hath but an Ejlate at Will ; whereas if he grants 
all his Ejlate and Interejl in fuch a Cottage, there the 
whole Term pajfeth. This is the exprefs Opinion in 
Griffin* % Cafe, 2 Leon. 78. Cafe 102. and there faid to 
have been lately fo adjudged in fVynnibank*% Caje in 
B. R. Now here's nothing in the Premifes, but what is 
general, not the whole Ejlate granted ; nor is it faid for 
how long Time he Jhall enjoy it; and therefore the 
Habendum cannot be faid to be repugnant or contra- 
difiory, becaufe the firjl is not exprefs. 

In StuJtefy*% Cafe, Hob. 170, 171, upon the Cafe of 
Grants and Exceptions, is the Learning of Habendums 
laid down, if it had been a Grant of all his Ejlate, Ha- 
bendum after his Death, there the Habendum jhall not 
frujlrate the Grant ; but if the Premifes give no cer- 
tain or exprefs Ejlate, there you may alter and abridge, 
nay, you may utterly frujlrate it by the Habendum ; thejc 
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are the Words of the Book : Then was cited 2 RolTs 
Ahr, 66. and i Inji. 48. h, and the fame Cafe of Hodge 
and Crojfe^ in 3 Cro. 254, 255, where 'twas ruled, That 
the Habendum^ tho' void, jhall control the implied Limi- 
tation in the Premifes ; 'twas a Feoffment of Lands in 
London^ HaberuT to the Feoffee and his Heirs after the 
Death of the Feoffor : And 'twas argued in that Cafe, 
That the HabemT was void ; but refolved. That nothing 
pajQfes, becaufe it appears to be the Intent of the Party, 
that nothing jhould pafs but infuturo; for the Premifes 
could pafs nothing but by Implication, and that was 
nothing at all, becaufe the Intent was to pafs nothing 
prejendy ; and tho' there were Livery made, yet that 
Livery could operate ovAy fecundum fbrmam Chart a ^ and 
therefore the whole was void ; the Keafon was, becaufe 
the firjl was General, tho' the Law would have given a 
particular EJlate for Life by the Livery ; yet becaufe the 
Party gave none exprejjly by particular Words, the 
Habendum was not to be rejeSed, many of the Rules in 
[205] Buckler and Harvey's Czft^ 2 Rep. 55. are applicable 
to this : And altho' there be a Difference, where the 
Deed pajQfes the EJlate, and where Livery or other 
Ceremony is requijite, as to many Purpofes ; yet Jlill the 
Dijlin3ion is, where the Premifes do not give all the 
Parties whole Intere/l, or jbme other particular Ejlate, 
but is General, there the Habendum Jhall not be reje£ied 
as repugnant. 2 Rep. 23, 24. Baldwin's Cafe. 

As to the Words, together with the faid recited 
Leaje, that can only mean the Indenture or Writing ; 
for the adje£iive recited implies the Intent to be fuch : 
Recited jigniiles only a Rehearfal or Repetition of 
Words, fpoken or written before ; and fo is Recitare 
Tejlamentum^ Calvin's Lexicon^ and 'tis Joined with 
the other Writings and Evidences concerning the Pre- 
mifes; and doubtful Words are to be conjlrued ac- 
cording to the Nature of the Things exprejfed and 
mentioned with them : Leafe in itfelf imports only 
the Conveyance or Injlrument of Conveyance, not 
the Interejl in the Thing conveyed ; if by Writing, 
'tis called a Deed or Leafe in Writing ; if otherwife, a 
Leafe Parol. Thus is it explained in Blunt' s Law Die- 
tionaryy and in Knight's Cafe, 5 Rep, 55. where all the 
Parts of it are defcribed : A Man may give away his 
Leafe, and yet retain his Ejlate or Term : He may 
depojit it as a Pawn or Pledge; and the Party, in 
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whofe Cujlody *tls fo lodged, may maintain Trover or 
Trejpafs, if it be taken from him, nay, again/l the 
LeJJec himfelf, the Owner of the Lands, if he ukes it 
before the Performance of the Condition ; fo that thefe 
Words cannot alter the Cafe ; this is not the Caje of a 
Will, but of a Deed executed in the Life-Timc of the 
Party ; the Rule, and the Reafon of the Rule about 
Exceptions in Grants, will hold to this ; where the 
Grant is General, the Exception cannot be rejefied as 
void, on Pretence of Repugnancy : The Common Law 
doth not care to raife, or make Ejlates by Implication, 
where the fame Perfon hath an exprefs one ; fo is 
Faugharty 261, 262; therefore there's no Reafon in 
this Cafe, to conjlrue the whole Term to pafs by 
Implication in the Premifes, a particular EJlate being 
limited in the Habend\ and that not being good, all is 
void : Here's no Purchajer, Creditor, or Heir in the 
Cafe, but 'tis a mere voluntary AS to the Defendant. 

Then was cited i Cro, 376. 2 Bul/lr. 272. of a Copy- 
holder's Surrender, Habend* a tempore mortis, and held 
void ; wherefore upon the whole it was injijled. That 
by the Premifes, nothing paJQfed but an Ejlate at WiU. 
That the Habend* giving an Ejlate or Interejl, which 
was not allowable in the Law, the Deed was void, 
and pajjed nothing ; and therefore the VerdiA was for 
the Plaintiff, and the Judgment in B. R, was good, 
and accordingly it was prayed, That the Reverpil of 
that Judgment might be reverfed. 
Argument for On the Other Side it was argued, That to conjlrae [206] 
the Defendant this to be void, was Contrary to the Intention of both 
in Error. ^^^ Parties ; That now the Grantor and his Wife were 

dead, and there was no Difpute about their Ejlates : 
That the Premifes here pajjcd the whole, 'tis to her 
apd her Executors and Ajjligns, 'tis all that Cottage ; 
'tis together with all his Deeds concerning; it, the Deeds 
are concomitant with the Ejlate, and when he grants 
the Deeds, he certainly did dejign to pafs his Interejl ; 
he could never mean an Ejlate at Will, when he names 
the Executors, i^c. Then was cited the Cafe of Lslley 
and fVitney^ Dyer ^^^.pl 30. Grant of all his Interejl, 
Ejlate, and Term, Habend* after his Death, the Ha- 
bend* is void, Ploiud. 520. i Buljir, 191. Bro, Grants^ 
154. Leafesy 66. The Prefumption that a Man can 
outlive a 1000 Years, is a weak Pretence, and void of 
Reafon : Equity is a Part of the Law of the Land ; 

and 
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and here to jadge this void, is unconjcionable and un- 
reajbnable. Then was cited i Anderfon 284, 290. 
Grant of a Reverjion, Hahmd* after his Death, /hall 
vejl immediately ; the Leafe imports and carries the 
Ejlate, Peto and Pemherton^ I Cro, loi. Plea, That he 
had furrendered his Leafe, which jhews, that it carried 
the Interejl, they are Synonymous. Bro, tit Grants 
155. A Man grants omnia firma fua^ jhall pafs his 
Term : There's no prescribed Form for pajjing a 
Chattel before the Sut. of Frauds. A Man pojOfeJOfed 
of a Term, grants it to another and his Heirs, it 
paffeth the whole; fo to a Man for Life; it Jhall 
pafs the whole Interejl, and Jhall |0 to his Executor. 
Plowd. 424. 3 Cro, 534. If the Mabend* were out of 
the Cafe, this would pafs the whole, and if ^Oy the 
Habend* is void ; 'tis an old Rule and a good one, Ut 
res magis vaUat quam pereat : The Lord Chief Baron 
Bale feem'd of that Opinion in the Cafe of Smitb and 
Tutchetty infcacc* (but that proved a Mijlake, for that 
Cafe was different, and was ended by Confent, as ap- 
peared by a Rule, Die Mercurii 13 Die Maii^ Term. 
Pafch. 26 Car. 2. after Hale was removed into the 
King's Bench.) Then 'twas faid, that there could be 
no ill Confequence in adjudging this to be a good 
AJ)ignment ; the like Cafe was never probable to happen 
again, that there had been a Diverjity of Opinions 
below Stairs, that Equity was with the Defendant, and 
therefore 'twas prayed. That the Reverfal might be j^V^^^af- 
aiHrmed ; and it was aiBrmed accordingly. firmed. 



[207] Bennet Swayne^ Efq; Petitioner^ verfus 
William Fawkener and John Lane ^ Exe- 
cutors of Benjamin Middleton^ Defendants. 

WRIT of Error to reverfe a Judgment in the Devife to ji. 
King's Bench given for Benjamin in an Adion J?*^^;«^jf 
againjl Stvayne for 20? received by him of the Profiu share'b d«* 
of a Share in the New Rivery i^c. The Cafe was NewRiTcr, 
thus ; y^^^ P*^** **y 

Simon Middletony Efq ; being feized in Fee of Seven- Lif^or a*Fee. 

teen 
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teen Thirty-fix Parte of the King's Moiety in the New 
River Water, and having Ijfue eight Children^ v/z. 
Hughy Sarah J Hannah^ and Anne^ by his flrjl Wife ; 
and Elizabeth^ Rebecca^ Benjamin^ and He%ekiab by 
his Jecond Wife, made his lajl Will; and thereby 
amongjl other Things, to the Intent that all his 
younger Children might be provided for, he devijed 
Seven Thirty-fixth Parts or Shares of the King's 
Moiety aforejaid amongjl them, in manner following, 
viz. to Sarahy Hannah^ and Anne^ to each of them and 
their Heirs, one full Thirty-fixth Part or Share of the 
jaid King's Moiety, free and discharged from the Fee- 
Farm Rent payable to the King's Majejly, and of 
100 /. per Annum payable to Henry MiddUton deceajed, 
and his Heirs, and from all other Paymente and Charges 
whatsoever. And aljb to Elizabeth^ Rebecca and Beft- 
jaminy and to each of them, her, and his Heirs, one 
full Thirty-fixth Part or Share of the faid New-River 
Water of the King's Moiety; only they, and each of 
them proportionably to jiand charged with the Pay- 
ment of the Fee-Farm Rent due and Payable to the 
King's Majejly, and with the 100/. per Annum to 
Henry Middleton and his Heirs, and with no other 
Payment or Charge whatfoever ; and to his Son Heze- 
kiahf and his Heirs, one full Thirty-jixth Part or Share 
of the faid New-River Water, the faid Share being 
Part of the King's Moiety, to hold to him and his Heirs, 
with the Rents, IJJues, and Profits thereof, from and 
immediately after his Deceafe, only proportionably to 
jland charged with the Paymente of the Fee-Farm Rent 
due and payable to his Majejly, and with the aforefaid 
100/. per Annum to the faid Henry Middleton and his 
Heirs ; and alfo charged with 1 50 /. more towards 
binding out of his Brother Benjamin an Apprentice, 
when and fo foon as he jhall attain to the Age of 
jixteen Years, but with no other Charge or Payment 
whatfoever : And further Devifes, That in cafe any 
of his faid younger Children, Sons or Daughters, jhall 
happen to die before he, jhe, or they jhould attain the 
full Age of Twenty-one Years, or be married, then and 
in either of the faid Cafes, he did will and devife that faoS] 
Part or Share, with the Profits thereof, of him, her, or 
them, fo deceajing as aforefaid, to the Survivor or Sur- 
vivors of all his aforefaid younger Children, Share and 
Share alike, chargeable neverthelefs with the feveral 
Payments as aforefaid, but liable to no other Charge 

or 
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or Payment whatfoevcr : And all the rejl of his Shares 
in the Jaid New-River Water, he gives to his eldejl 
Son Hugh and his Heirs, jb that he permit the rejl of 
the Shares to be enjoyed according to his Will, and 
di/charge the Fee-Farm Rent, with which they are 
charged : And in cafe he jhall not do fo, he gives the 
faid Shares, he jhoiild otherwise enjoy by the Will, to 
and amongjl all other his Children and their Heirs, 
equally to be divided amongjl them. 

Simon Middleton died jeized the 20 July 1679- ^'^^ 
after his Death, Rebecca having attained her Age of 
21 Years died. He%ekiah^ after Seijin of his Share, 
died under 21 Years, and unmarried, yfnne^ one of the 
Five younger Children (which Five claimed the jaid 
He%ekiah*% Share) by Leaje and Releaje jetties the 
fifth Part of the Share, late her Brother Hezekiah'%^ 
upon herjelf and the Plaintiff Bennet Swayne^ (whom 
jhe afterwards married,) and after to the Children that 
jhould be between them. Remainder to the Right Heirs 
of the Survivor of them two. Anne died without Ijfue; 
and Bennet Swayne after her Death received the Profits 
of that fifth Part of Hezekiah*% Share, to the Value of 
20 /. That Benjamin Middleton was the only Brother of 
the whole Blood, and Heir of Hexekiahi Etji^ &c. 

Upon the arguing of this jpecial verdifi, the Court 
below was of Opinion, That Benjamin was entitled to 
Anne^% Share of Hezekiah^% Part, as he was Brother 
and Heir of Hexekiahy viz. That by the Will, the 
Fee-jimple and Inheritance of a Thirty-jixth Part or 
Share of the New-River Water was given to, and 
vejled in each of the younger Children ; and that on 
the Death of Hexekiah^ one of the younger Children, 
unmarried, under One and Twenty Years of Age, by 
the Clauje (whereby the Shares of the younger Children 
dying before Twenty-one, and unmarried, are given to 
the jiirviving Children, Share and Share alike) the five 
Survivors became Tenants in Common, and each was 
jeized of a fifth Part only for Life, and not in Fee : 
That the Reverjion of Hezekiah*s Share, expeSfant on 
the Deaths of the younger Children, descended to the 
jaid Benjamin his Brother and Heir ; and that he on 
the Death of Anne ought to have enjoyed that fifth 
Part in Pojjejjlion ; and therefore the Profits of it re- 
ceived by Swayne were due to Benjamin^ and Judgment 
accordingly given there for Benjamin. 

And 
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Bennet Swayne^ Efq; Petitioner^ 



Argument for 
the Plaintiff in 
Error. 



One Part of a 
Will to help 
to conftrue 
another Part. 



And now it was argued. That this Judgment was 
erroneous, for that by Virtue of the jaid Devi/e, the 
jaid Anne had an Inheritance in her Part of He%ekiah*% 
Share, for theje Reajbns. i. It is well known and 
agreed, That a Part or Share in the New River is an 
Inheritance, and therefore the Devi/e of all that Part 
or Share to any Perfon, is & Devije of that Part and 
Share to juch Perfon and his Heirs ; and is as much, 
as if a Perjbn being Jeized in Fee of Lands Jhould Jay 
in his Will, he Devifes all his Ejlate in thofe Lands to 
J. S. it could be no Quejlion, but juch a Devije would 
convey the Jaid Lands to Juch Devijee and his Heirs. 
2. The Share of Hexekiah was given to him and his 
Heirs, proportionably charged with the Payment of the 
Fee- Farm Rent to his Majejly, and with 100/ per 
Annum, to Henry M, and his Heirs, and aljb 150 /. 
to his Brother Benjamin; and being thus charged, 
upon his dying before Age or Marriage, his Share, 
with the Profits thereof thus charged, is given to his 
younger Brother and Sijlers, the Survivor and Sur- 
vivors of them. Share and Share alike. Then 'tis 
Objervable, that the Fee-Farm Rent, payable to the 
King, his Heirs and Succejfors, is 500/. per Annum; 
upon which Account 'twould be very difRcult to con- 
ceive, that the Tejlator, by this Devife of the dc- 
ceajed's Part to the Survivors, Share and Share alike, 
did intend to Juch Survivors only an Ejlate for Life, 
when at the Jame time he JubjeSs and charges it to 
and with the proportionable Payment of the Jaid yearly 
Fee-Farm, and the 100/. to H. M. and his Heirs, 
which are Rent-Charges in Fee, and cannot reafonably 
be underjlood to be charged on EJlates given barely for 
Life. 

Befides, The Point here is upon the Conjlrufiion of 
a Will, and the Tejlator's true Intent and Meaning, in 
any Part that is obfcure, ought to be colle3ed out of 
any other Part or Words of the Will that may explain 
it : Now it being plain, that Hezekiah^s Part was a 
Fee-fimple, and thus charged, it Jeems to be as plain, 
that the very Inheritance of that Part Jhould upon his 
Death go and remain to the Survivors, Share and Share 
alike ; that is to fay. That they Jhould be Tenants in 
Common in Fee-fimple of that Part, the fame beinc; 
thus chargeable with the two Rents, and with the 150Z 
to Benjamin: For otherwife this Devife over (which 
was dejigned in their Favour and for their Benefit) might 

have 
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have turned to jbroe of their Lojfes and Prejudice : For 
they might have paid the 150/. to Benjamin^ and have 
died, before they were re-imburjed out of Hezekiah*% 
Share, had the fame been only an EJlate for Life; 
and it cannot eajily be Juppojed, that he intended his 
younger Children by the Jecond Wife Jhould have a 
better Eflate in his Shares of the New-River Water, 
devijed as afore/aid, than the younger Children by the 
flrjl Wife had, but that their Shares in it Jhould be 
equal : But by this Conjlrufiion, Benjamin by the 
Jecond Venter mujl carry away Jnne*s Share from her 
Sijlers and Brother of the flrjl Venter. Here's no need 
of the common Care in conjlruing Wills, not to dijin- 
herit an Heir by general Words; for Hugh is dif- 
inherited by this Will, whether this furviving Interejl 
be a Fee, or for Life. The Intention * here was to 
make an equal Provijion for all the younger Children ; 
the Part and Share of the Perjbn dying, is the Inherit- 
ance in the Part and Share of the Perjon dying in the 
[210J New-River Water; the three Sijlers were to have 
their Shares discharged of the Fee-Farm Rent ; but 
if this be only an EJlate for Life, then thofe who were 
dejigned to have the leajl Benefit by the Will, are to 
have the greateji, for they are Heirs to Hezekiah ; 
whereas the Children by the firjl Venter Jeem to be 
mojl favoured by the Will, becauje they are to have 
their Bequejls free from thoje Incumbrances. The 
Tejlator recites his own Seijin in Fee of Jo many 
Parts and Shares, and then Devifes thofe Parts in 
Fee : How can this Claufe of Limitation to Sur- 
vivors be conjlrued to mean otherwife, than that the 
whole Fee of that Proportion Jhould furvive? The 
Cafes cited in RoUs^ on the other Side, are only Devifes 
of the Land, and not of his Share. 

Then 'twas faid. That here was no Tenancy in 
Common; that 'tis true, equally divided^ and equally to 
be divided^ make a Tenancy in Common ; but 'tis 
upon the Account of the Word divided; that to two 
equally, will not be fo conjlrued, i And, 29. and if the 
Word equally will not, why jhould Share and Share 
alike? Thefe Words do not Jhew any Partition of 
the Ejlate in Fafi, nor in the Intention of the Tejlator; 
and one of thefe is neceJflTary to prevent a Survivor/hip. 
Wherefore, upon the whole it was prayed. That the 
Judgment Jhould be reverfed. 

MM On 
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Bennet Swayne^ Efq; Petitioner^ &c. 



Argument for 
the Defendant 
in Error. 



Judgment 
Affirmed. 



On the other Side it was argued with the Judgment, 
That the fame was Legal, and ought not to be re- 
verfed : For that as to the lajl Thing jlirred, it mujl be 
a Tenancy in Common ; the Words Share and Share 
alike imply a Divijion, or Partition in ejfe^ or infuturo^ 
and it hath always been Jo conjlrued. The Dijlinfiion 
between divided and to be divided hath been long jince 
Exploded, as importing no Difference. 

Then it was argued. That here was only an EJlate 
for Life given by this Claufe to the Survivors ; that a 
Devijc of the Share is the fame with the Devijc of the 
Land ; that the Share doth not jignify the EJlate or 
Interejl, but the Quantity or Proportion of the Thing. 
Here are no Words to vejl the Inheritance in the Sur- 
vivors ; there are proper Words to give an Inheritance 
to the Children ; and there are no Juch proper Words 
ujed to devejl it out of them, and to give it to the Sur- 
vivors upon the Deceafe of any one of them under Age 
and Unmarried. The Share or Part can only be the 
Thing itfelf, not the EJlate in the Thing ; and 'tis all 
conjijient, if it be adjudged an EJlate for Life. 

Bejides, in the la^ Clauje, when he enjoins the Heir 
to permit the Devijees to enjoy their Interejls, and in 
caje he do not difcharge the Fee-Farm Rent, he gives 
the rejl of his Shares to and amongjl all other of his 
Children and their Heirs, equally to be divided among 
them. The Adding of the Word Heirs in this Clauje, 
and omitting it in the Former, Jbews the Tejlator to 
have a different Meaning in the firjl from what he had 
in the lajl. 

Then were cited Jeveral Cajes to prove xhzUotamillam 
partem carried only the Thing devijed, not the Interejl 
which the Devifor had therein, 3 Leon. 180, 181, 3 Cro. 
52. 2 Leon. 156, 56. and i RolFs Abridg. tit. EJiate^ 
^359 836. I Cro. 356. Latch. 40. and as to the 150/. 
appointed to be paid for to bind Benjamin Apprentice, 
'twas Jaid, That the fame was to ijfue out of the Rents 
and Profits. And therefore upon the whole, it was 
prayed. That the Judgment might be affirmed ; and it 
was affirmed accordingly. 



[211] 
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[212] Dominus Rex verfus Epifcof Ce/lr\ and 
Richard Pierfe^ Efq. 

WRIT of Error upon a Judgment in a ^are Im-- Knight how 
pedtt in C. B. given for the King, and affirmed ^^f **** 
in jB. R, The Cafe upon the Record was to this EffeS : Matters travcr- 
Mr. Attorney General declares, That Queen Elizabeth Table in Slmre 
was feized of the Advowfon of the Church of Bedall ut fj^': , 

J /r^r^ji'jc^- •• r MifrecitaU 

iU uno grojfo per fe^ ut defeodo Cf jure^ in jure corona fine where not to 
Anglise ; and being ^o Jeized did, juch a Day in the hurt Grants of 
Twelfth Year of her Reign ; prefent to the faid Church ^5,^^"^; 
then vacant John Tymms^ as by the Enrollment of, Vc. * Mod. 197. 
appears ; that he was injlituted and induSed ; that Queen Winch. Intr. 
Elizabeth died feized of fuch her EJlate of and in the Ad- ^^+- ^^ 
vowfon aforefaid ; that the fame defcended to Jac, i . per 
quod he was jeized of the Advowjbn of the faid Church 
ut de uno grojfo^ &c. That the Church became void by the 
Death of Tymmsy and that the King prefented Dr. ff^il- 
/on ; that he was admitted, injlituted, and induded ; that 
Jac, I .died feized of fuch his EJlate in the faid Advowfon, 
and the fame defcended to Car. i. and he became feized ; 
and the Church was again void by the Death of the then 
Incumbent; and Car. i. prefented Dr. IVickham; that 
Dr. IVickham died ; that thereupon one John Pierfe^ not 
having any Right to prefent to the faid Church y^^ ufiir^ 
pando fiiper* di£t nuper Regem, Car. I. did prefent one 
Metcalfe^ who was induSed ; that Car. i. died feized ; 
that the Advowfon defcended to Car. 2. that the Church 
became void by the Death of Metcalfe ; that Car. 2. pre- 
fented SamwaySf who was induced ; that Car. 2. died 
feized, and the fame defcended to Jac. 2. who became 
feized ut de uno grojfo^ (^c, who being; fo feized de regi- 
mine hujus regni Angliae fi dimifit^ by which the faid 
Advowfon came to the prefent King and Queen, and they 
were, and are now feized of it ut de uno grojfoy ^c. That 
the Church became void by the Death of Samways^ and 
it belongs to the King and Queen to prefent a fit Perfon ; 
but the Defendants hinder them ad damnum^ &c. 

The Bijhop pleads, that he claims nothing in the 
Advowfon, but as Ordinary, i^c. 

The 
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The other Defendant^ Richard Pierfey pleads, That 
the King occaftone pnemijfor* ipfum prad* Richardum 
impeterejeu occajionare non dibet^ quia dicit^ quod bene iff 
verum ejl^ quod Car. l. devenit (^Juit feUitus of the Ad- 
vow/bn aforefaid ut de uno grojfo per Je^ ut de feodo far 
jure J modo l^ forma prad^ in narr* prad^ fpecificat*^ and 
did prejent tvickham his Clerk, who was induSed. Bat 
he Ja3's further, That the Church being Jo full of the In- 
cumbent, and Car, i. ]b feized as afore^id, the jaid Car. 
I. by his Letters Patent, i^c. bearing Date at Canbury^ 
19 julii anno regni Jui decimo quarto^quas idem Richar- 
dus hie in curia profert^ ex fpeciali gratia^ certa fcientia^ 
& mero motu^ for himjelf, hb Heirs and Succejfors, did 
give and grant cuidem WiUielmo Theckjlon, adtunc 
armig^ iff pojiea milit\ the Advowjbn aforejaid, to hold 
to him and his Heirs to the Uje of him and his Heirs for 
ever, prout per eafdem Literas Patentes plenius apparet ; 
by Virtue of which jaid Grant, the Jaid Theckfion was 
Jeized of the Advow/on in Quejlion ut de uno grojfo^ Iffc. 
And he being Jo feized, the Church became void by the 
Death of frtckham^ pofteaque ac eodem tempore quo fupe-- 
rius in narr* prad* fupponitur prad^ Johannem Pierjc 
ufiirpajfe fuper prai nuper Regem. Car. i. He the Jaid 
John Pierje ufurping upon the Jaid tVilliam Theckjion 
(to whom of Right it then belonged) did prejent the Jaid 
Metcalfe^ who was accordingly injlituted and induced, 
by which the Jaid John Pierfe was jeized of the Advow- 
jbn aforefaid ; and being fo feized, and the Church then 
full, he the faid Theckfton did by Indenture 18 Jpr. 18 
Car, I. releafe to the Jaid John Pierfe zxA his Heirs all 
his Right, Title, Claim, l^c. by which the faid John 
Pierfe became feized, and he dying feized, the fame de- 
fcended to the Defendant Richard as his Son and Heir, 
by which he became feized ; and then the Church be- 
came void by the Death of Metcalfe^ and continued void 
for a Year and half, and more, and by that Reafon, 
Car, 2. to the Church fo void, per lapfum temporis in 
defi£fu Patroniy Ordinarii &f Metropolitaniy jure Pra^ 
rogativa fua Regia eidem Car. 2. devohit\ did prefent 
Samways his Clerk, who was indufied, and afterwards 
died ; and the Church being fo void, the Defendant pre- 
fented one Scroops his Clerk, abfq ; hoc quodpra^ nuper 
Rex Car. i. obiit feijitus of the Advowjbn aforefaid, in 
Manner and Form as the Attorney hath declared ; Et 
hoc paratus efi^ faff, unde petit juiC & breve Epifcopo^ 
bfc. 

Scroop 
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Scroop pleads the jame Plea, mutatis mutandis. 

The Attorney-General craves Oyer of the Letters 
Patent produced in Court, and they are read to him, 
and are to this effeS : They recite. That Queen Elixa- 
betb had by her Letters Patent ^n;?^ 1 3. Regnifuij granted 
to the then Earl of Warwick all thofe Manors of Bedall 
and Afcough^ &r. and all Advow/ons and Rights of 
Patronage thereunto belonging, (ffr . rendering a Rent ; 
and that Jac, i . had granted the Rent to Sir Chriftopher 
Hatton & aPf and that the Jaid Manors and Rents by 
good Conveyances in the Law had come to Sir tVilliam 
Theckjlon^ Knight, and that he then had and held the fame 
to him and his Heirs ; then 'tis, Know ye. That we for 
divers good Caufes and Considerations, and of fpecial 
Grace, i^c. do ratify and confirm to him the jaid William 
Tbeckjion and his Heirs, ^c, all thofe, (ffr . then it follows, 
[214] That whereas the faid William Theckjion by Virtue of 
the jaid Letters Patent, made to the jaid Earl of War^ 
wicif and lawful Conveyance of the Premifes to him- 
felf made, doth claim to have the Advowjbn of the Church 
of Bedall aforefaid, according to the Tenour and Intent 
of the jaid Letters Patent ; and whereas he the jaid King 
Car. I. upon the Death of one John Petty ^ had by Lapje 
prejented Wilson^ and after his Death, the jaid Theckjion 
claiming the Right of Prefentation, the jaid King ad 
diSfam Ecclefiamjic vacantem {ut ad prafentationem Juam 
pleno jure fpeSiant*) had pre/ented Dr. Wickham^ and 
that the faid Theckjion^ to recover his Right, had brought 
his Writ of ^are Impedit^ upon which Ijfue was joined; 
That afterwards it was agreed between Theckjion and 
Wickhamy that Wickham jhould enjoy it during his Life, 
and that Theckjion and his Heirs jhould have it quietly 
for ever after, prout ex injbrmatione di£fi Wickham nojlri 
Capellani in ordinario accepimus ; Nos igitur volentes^ 
That the faid Prefentations of the faid Wilfon and 
Wickham^ or either of them, or their or either of their 
Injlitution and Indufiion, jhould not hurt the faid Theck- 
Jlon*% lawful Right of prefenting to the faid Church for 
the future ; and it is our further Intention, That the faid 
William Theckjion^ his Heirs and Ajjigns, jhall freely and 
peaceably have and enjoy the faid Advowfon of the faid 
Church of JS^^//, according to the Tenour and true Intent 
of the faid Letters Patent, granted by the faid Queen 
to the faid Ambrofe Earl of Warwick i any DefeS or 
Defeds in the fame Letters Patent notwithjlanding. 

And 
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And then follows the Grant itjelf in theje Words, 
Sciatis igitur quod no$ ex uberiori ^ fpeciali gratia no/ira^ 
bfc. Know ye therefore. That we of our more abundant 
and jpecial Grace, and of our certahi Knowledge and 
mere Motion, have given and granted, and do by theje 
Prejents, for ourjelves, our Heirs and SuccejQjbrs, give 
and grant to the aforejaid IVilliam Tbeckfton the Ad- 
vowjbn. Donation, free Dijpojition, and Right of 
Patronage of the aforejaid Church oli Bedally and all 
our Right, Ejlate, Title, Interejl and Claim whatjbever, 
of prejenting to the jaid Churdi, whenjbever or howjb- 
ever it jhall become void : Sluibus le£fis V auditts^ the 
Attorney General demurs, and the Defendant joins ; 
and Judgment in C, B, pro Domino Rege^ upon this Rea- 
jbn only, that this Grant was void ; the Advowjbn being 
in Grojs, and nothing was intended to pajs but an Ad- 
vowjbn Appendant, and jb the King was deceived ; and 
upon a Writ of Error mB.R. the Judgment was affirmed 
upon another Point, viz. That the Grant pleaded was to 
IVilliam Theckfton\ then Ejq ; and afterwards Knight, 
and the Grant jet forth upon Oyer^ was to William 
Thickjhn^ Knight ; and there were Three Judges of 
Opinion with the Patent, and one only again]^ it ; and 
one Judge of Opinion with the Plaintiff in the Error, as 
to both the Validity of the Patent it/elf, and the Identity 
of the Perjbn named in the Plea a^d Patent 



Argument for 
the Plaintiff in 
Error. 



Whether the 
Addition of 
Knight necef- 
fary. 



And now it was argued for the Plaintiffs in the Writ [215] 
of Error, That this Judgment was erroneous ; and flrjl 
it was anjwered to the Objefiion of the Variance be- 
tween Knight and Ejq ; and it was jaid. That in caje 
of a Title of Worjhip, the Want of it could never 
vitiate a Grant ; that even in Indifiments upon the 
Statute of Additions, a Gentleman may be called 
Ejquire, and ^o econtra^ and thus is 2 Injl. that here 
conjiat de perjona, there's nothing doth appear to jhew 
them to be Different \ that in Caje of Feoffments, this 
Pretence will not hurt, becauje the Perjbn is ajcer- 
taincd ; and here 'tis likewife the fame, it is William 
Theckjlon then Ejq; and afterwards Knight, 'tis but 
one Man, they are two different Affirmations concerning 
the fame Perfon ; that in the Cafe cited on the other 
Side of the Earl of Pembroke in Jones's Rep. and in 
I Cro. 173. and Litt 191, 223. Richard/on and Hutton 
are of Opinion, That fuch Grant is good ; then 'twas 
faid, That 'twould be very hard to intend them feveral 

Perfons, 
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Perfons, in order to avoid a Grant ; that Veritas nominis 
tolUt Errorem demon/irationis Perfome ; that he was 
William Theckfton ; that if it had been Jaid, concejfit 
WilUelmo Theckfton generally, that would have been 
fufflcient ; and his being an EJq ; doth not exclude his 
beins a Knight, jb that 'tis not a falfe De/cription ; 
25 tdw. 3. 19. a Writ waf abated, becauje Jhewn that 
they were two Perjbns ; but held that if it had ap- 
peared that they had been but one, 'twould have 
been well. Then was cited the Mayor of Lynne*^ 
Cafe, 10 Rep, 126. *Tis true, this is a Name or Title 
of Dignity to jbme Purpojes, but not to all : It mujl 
be agreed to be jb upon Originals and Indifiments, and 
there is a very gocd Reafon for it; becauje in that 
Caje a greater Certainty is required, that one Man 
may not jtifFer for or injlead of another ; but in Caje 
of Grants, any Defcription of the Perjbn is jufficient ; 
bejides, if a Name be mijlaken in a Writ or Indifiment, 
another may be jued or preferred by the true Name ; 
but a Man cannot of common Right demand a new 
Grant. Tho' this be a Grant from the Crown, 'tis the 
fame Cafe ; for the King's Grant jhall be taken mojl 
beneficially for the Support of his Honour, 6 Rep. 6. 
that here's no Colour to pretend two JVilliam Theck- 
Jions. 

Then it was faid. That this at mojl was only an 
Addition or Enlargement to his Name, not Parcel of 
the Name itfelf ; for no more goes to that, than Chrij^ 
tian and Surname. Then 'twas faid, 'tis generally 
known, that the life of Surname was not fettled amongjl 
us, till long after the Conquejl ; that before then they 
were named by their Titles, Offices, Places of Birth or 
Rejidence, or Employments, as doth appear plainly by 
DugdaU I Monaft. 37. In thofe Days Miki was ufed 
injlead of the Surname, immediately after the Chrijlian 
Name, as Ego Wolwardus Miles^ and many more fuch, 
SelderCs Tit. of Hon. 637, 638. thus in i MonaJI, 166. 
[216] Donum Algari miUtis^ 2 Monaji. 173. 853. thus it was 
in the Time of H, 2. then after Surnames came to be 
ujed ; this title of Miles was alfo ufed as an Addition 
or enlargement after the Surname. Camden* s Treatife 
of Surnames* in his Remains^ and Kennett*s Parochial 
Antiquities^ lately Printed at Oxford^ in \to. do jhew 
this. That the Title of Kt. came after the Surname 
as an Increafe, not in lieu of it, as Merchant, Mercer, 

fare. 
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&c. ProfeJJor of Divinity, Law, Mufick, Majler of 
Arts, &c. for further DiJUnfiion Jake. Then it was 
jaid. That this Ufe of Surnames holds not in Cafe 
of Bijhops, Dukes or Earls ; for they add only the 
Place, and therefore the Dejcent, pr Accejjlion of the 
Honour, comes injiead of the Surname : So is 2 In^. 
666. but now fUlliam Thedk/ion^ when made a Knight, 
he remains fVilliam Tbeckjion Jlill, he lojes no Part of 
his former Name, tho* the fame be enlarged ; if it had 
been otherwife 'twould have merged the Surname, but 
his Title makes no Alteration therein at all. The 
Law doth require a Man to be named only by his 
Chrijlian and Surname, unlefs fomewhat comes in lieu 
of the lajl, or the firjl be altered by Confirmation. 
A Grant is good, if the Party be fo defcribed, as that 
he may be known, tho' there be a Mijlake in it, yet 
'tis good : As a Grant to an Earl or Bijhop, by a 
wrong Chrijlian Name, hath been held, 2 Roll's Abr. 
tit. Grants^ 44. Dyer 376. 'tis the Identity of the Per- 
fon, which the Law doth mojl regard and value ; and 
therefore, fmce there was no Pretence, but that the 
fame Perfon who granted it to Pierfe^ was intended 
by and in the King's Patent ; it was hoped, That 
fuch a Nicety Jhould not lofe the SubJeSs Inherit- 
ance in this Advowjbn, which he had bought for a 
valuable Conjideration. Further it was faid, this 
could not hurt upon the Oyer of this Grant in this 
Record, as this Cafe Jlood, and Jhould be further Jhewn 
anon. 

Then it was argued. That either take the Cafe upon 
the Declaration and Plea alone ; or take it as it Jlands 
upon the Letters Patent alone ; either of thefe two 
ways, 'tis with the Subjefi. If the Patent be conjidered 
by itfelf, there's nothing appears to make it void. 
The King had a Power to grant, and there are Words 
fuflRcient to pafs it. Then conjider the Declaration and 
Plea, there's a good Bar to the Title laid in the Deda- 
ration ; fo that the only Objeflion can be upon the 
Rules of pleading, as it Jlands altogether : And the 
^ery is. If P. hath owned or confejfed any fuch 
Thing, as is pretended of a Seijin in Grofs, in Eli%. 
anno 1 2. and if it be admitted, whether the King can 
take an Advantage of the Variance between the Patent 
fet forth on Oyer^ and that which is pleaded, the fame 
being only pleaded by way of Inducement ? whether 

the 
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the King can waive his own Title, and quejlion the 
Defendants in this Cafe ? 

As to the flrjl, it was faid. That this Grant was not void 
by Reajbn of any Juch AdmiJJion. The King declared 
his full Intention, That Sir fVilliam Jhould fully and 
[2171 freely enjoy this Advowfon, any Defers to the contrary 
notwithjlanding. That 'tis not admitted in this Cafe 
to have been an Advowfon in Grofs, in the 12th of 
Q^Eliz, no fuch Thing doth appear; and then the 
Grant of Car, i. is good. And if it did fo appear, yet Surpiufage not 
the Grant is good. The Plea doth fay, that Car. i. to vitiate. 
came to it by Defcent, but that doth not admit her 
Jeized in Grofs : That Allegation in the Declaration is 
mere Surplujage and Immaterial, and cannot hurt the 
Party which makes it, tho' contradifiory to, or incon- 
/ijlent with his Title : Nor can it benefit the other Side 
to deny it ; for if he had denied it, it could have done 
him no good ; and conjequently to admit it, jhall not 
hurt him. Now 'tis not necejfary in a ^are Impedit 
to alledge a Time of Seijin ; a Seijin generally in Time 
of Peace is enough ; then the not denying admits only 
what is materially alledged. Suppofe the Defendant 
had pleaded, abfque hocy that (^ Elh, did prefent 
Tymms modo Cff forma ; and it had appeared upon the 
Trial, that he was prefented in the 43d Year of her 
Reign, it mujl have been againjl the Defendant. Even, 
where Time is required to be alledged, another Time 
may be proved, as in Trefpajs, Battery, £2fc. The 
moji that can be pretended to, is, that here is an Ad- 
miJOTion of her being feized in Grofs after the Grant to 
the Earl ; and it might be appendant then, and after- 
wards got to the Crown by Prefentations ; there's no 
Colour to fuppofe an AdmiJJion of the Time. Hob. 71. 
The Cafe of Sherly and Wood^ and 2 Leon. 99. prove 
that neither Alledging or Confe]j|ing a Thing imma- 
terial Jhall hurt ; the Keafon is the fame for both. 

There was a plain Artifice in this Pleading; the 
Declaration mentions a Prefentation, prout per enrol- 
ment, which cannot be, unlefs in the fame Court ; 
otherwife you mujl plead an Exemplification. fVy^ 
mock't Cafe, 5 Rep, If the Declaration had been in 
the common ufual way, fetting out the Queen to have 
been feized generally, or to have prefented generally, 
there had nothing appeared to have hurt this Grant ; 
for it might then have been appendant; and if it might 
N N be 
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be jb, it Jhall be intended to be ]b ; for he is not bound 
to aver it to be appendant ; for upon Oyer every Thing 
/hall be intended to make a Grant good, unlejs the 
contrary doth appear. 2 Cro, 679. He need not plead, 
that it was appendant at the Time of the Grant to the 
Earl ; Concejfit is enough : And that tho' in general 
Words. 35 As. Bro,Puadingyi\i. Kehvay^^. i Roll's 
Abridg. 405. 
What MUxc- Then juppofe it did appear, that this Advowjbn was 

^2} tvddl**^* °^^ appendant in the 13th Eli%. yet it doth pajs : There 
Gnmrofthe <* but One juppofed Faljity, and that is Dr. WilfoiC% 
King, or not. PrejentatioiT by Lapje, which is admitted to be pUno 
jure I Pirjl, The Grant is full, exprejs, and large enough. 
Know ye therefore^ i^c. JlU our Rights &c. as full 
Words as can be nfed, without any Rejlrifiion what- 
soever. And as to the Snggejlions, there's not any 
Mijlake in them : 'Tis not fuggejled that 'twas ever 
appendant; not juggejled that it did pajs by thojc 
Letters Patent ; nor that it came to 7%. but only that 
he claimed it ; and the Word Claim doth not always 
import a lawful Claim ; for a Man is amerciable pro [218] 
/alfo clamore. Here's as much Caution and Care in 
the penning of thefe Letters Patent as was pojQible : 
Nothing but what is exafi. 

Suppofe a Man doth claim an Advowfon by a void 
Grant, and he brings a Writ, after the King hath pre- 
fented; and the King Jays, Let my Clerk have it quietly 
for his LifOf and you JhaU have a Grant from me^ and 
" be ficure of all my Right for the future. 'Tis not 



jaid, that 'tw^ Sir ffllliam^t Prefentation : But he 
jued a Writ Jo defcribing it 

'Tis admitted by Car. i. that this Patent might be 
void, yet it was his Intention that Tb. Jhould luive it 
for the future : This Intent is as plain as Words can 
make it ; that he and his Heirs Jhould for ever enjoy 
it, notwithjlanding any DefeS in the Patent of Q^Eliz. 
*Tis not only to rejlore an old Title, and make Repa- 
ration for the Wrong done by the King's Prefentation, 
but in Caje the old Title were Defefiive, to make and 

f;ive to him a good one : If it appears that the King's 
ntention were for paj)ing it, it Jhall pajs, notwith- 
Jlanding a Mifrrecital. 

Suppoje the Grant had been recited at Large, and 
no more had been Jaid but the King coniirms it, would 
not that have been good? Then was cited the Earl 
of Cumberland*% Cafe, 8 Rep. 166. the Word therefore 

is 
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b in that Cafe too ; yet becauje full Words are juper- 
added, it Jhall not be qualified by the Deed recited, 
and that U a much Jlronger Caje than this : Hill* 22 
& 23 Car. 2. Sir Robert Atkins verfus Hobon^ 'tis in 
Fentris. And the Pleading in Vidian* s Ent* agreed 
that King John's Patent was void, and King £dw, 
mujl have been deceived in his Grant, and his Intention 
might be there faid to be only to make a Rejlitution. 
And a falje Inquijition turns a Man as much out of 
PoJOfeiJion of a Pranchije, as the King's Prefentation 
doth out of a Patronage ; but held there, that tho' 
King John^s Grant was void, yet that of Edw, was 
good : Becaufe the Words were full and general, and 
the King jhewed his Intent that the Party Jhould have 
the Thing. But the other Side have obJeSed, That 
this is a qualified Intention according to the Tenor of 
the flijl Patent. To which it was anfwer'd, That the 
King did fuppofe that Patent to be DefeSive, and his 
true Intent was, that Tb, jhould have the Advowfon. 
Bejides, tho' it were in Grofs, yet it might have the 
Reputation of being Appendant, and it was the King's 
Meaning to pafs it, 6 Rep. 63. a fmall Matter will 
make a Reputation of an Appendancy. If a Man 
mortgages his Manor, excepting the Advowfon thereto 
belonging, 'tis become in Grofs; but when the Con- 
dition is performed, and the Deed avoided, 'tis Appen- 
dant again : Therefore it might be thought Appendant ; 
it might be fome Accident, which did fever it from the 
Manor ; yet if it had the Reputation of being fo, it 
might be within the King's Intent to pafs it, tho' it 
did not pafs by the firjl : 'Twas intended that fome 
Advowjbn Jhould pafs, and here are exprefs Words to 

pafs this. In Coke's Entries ^uare Impedit^ it 

appears that this Advowfon of Bedall was Appendant. 
It further appears by Hi/lory, That this Simon Digby 
[219] had committed Treafon, before the Church was void ; 
and before Attainder the Queen prefented ; that made 
it in Grofs : Then the Attainder makes it appendant 
agaia Then, tho' it might be pojfible that the Queen 
was feized in Grojs, yet if it were fo, upon Digby*% 
Attainder Jhe was feized of it as Appendant : Now, if 
any Thing might make it Appendant, 'twill be hard to 
conjlrue it void, where, for any Thing that doth appear, 
it might be pood. Such Declarations fo fubtle may enfnare 
any Defendant, and take away any Man's Inheritance. 
The Attorney jhould have taken IJJue upon the Tra- 

verfc. 
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verje, and that would have brought the whole Matter 
fn Quejlion. 

As to the Miflake about Wilfm\ PrefenUtion, that 
cannot vitiate againjl an exprejs Intent : The King's 
Dejign was to determine the DifTerence between his 
Incumbent and another ; he would not have his Right 
in this Benefice to be quejlioned or dijputed ; for other- 
wije, there was no Reafon for Th, to take a Grant to 
avoid Controversy, and yet that new Grant to leave 
him in as bad or worje Condition. Here's both Con- 
firmation and Grant $ and if jb, what matters it, whether 
Wilfon were prejented one way or the other ? Th, could 
not have been in a worje Condition, if he had miscar- 
ried in his Writ The King defigned to him all the 
Right which he had, and otherwije he was at the 
Charge of procuring Letters Patent, to no other Pur- 
pofe than to be deceived. Bejides, here was a good 
Conjideration, tho' 7%. had no Right : A Surrender 
of void Letters Patent is a good Conjideration : i Ref. 
143. Altonwood*s Caje, and 5 Rep. 65. Lord Chandos*% 
Cafe : the King there thought himjelf feized by Virtue 
of the Surrender, which he was not, yet held good ; 
fo that 'tis not every Mijlake that will avoid a Grant, 
when the Intention appears, i RolPs Rep. 23. There- 
fore, if there may be any Thing given in Evidence, 
which might jupport theje Letters Patent, they Jhall 
not be adjudged void upon Oyer. And to make theJe 
void of Car, i. they mujl conjlrue thoje of the Queen 
void ; and theJe cannot be adjudged void, becauje they 
are not before the Court. Letters Patent recited were 
never adjudged illegal ; for, notwithjlanding this Re- 
cital, there might be more Words in them, which might 
make them good : 'Tis inter alia. Suppoje it had been 
fpeSfanf or exijlent* in Bedally that would have pajQfed 
the Advowfon in Grojs. 'Tis not inconjijlent with any 
Thing Jaid in this Patent of Car. 1. to jay that the 
other of Queen Elizabeth contained or pajfed more. 
Mod. Rep. 194, 195. Hardres 231. the igitur is only 
nota continuationisy and doth not always juppoje all 
that's precedent to be the Conjideration ; it can't well 
begin a Deed, and that is all ; 'tis Ex uberiori gratia^ 
l^c. 3 Leon, 249. 'Tis impoifible to juppofe or ufc 
more comprehenfive Words than in this Caje, and 
therefore it was inferred that thefe Letters Patent of 
Car, I. were good. 

Then it was argued further with the Plaintiff in the 

Writ 
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Writ of Error, that in this Caje Mr. Attorney can take Inducement to 
no Advantage of cither of thcfc Mijlakei in the De- SJ'^i"?^* 
fcndant'8 Plea, if they are fuch; for that 'tis only de^Ibpkad". 
Matter of Indacement ; and the Letters Patent needed ing. 
not have been pleaded with a Profert hie in curia^ and 
therefore cannot hurt : If the Indacement be good to 
[220! maintain the Traverfe or make it material, that's 
enough ; but jlill the Indacement is not traverjable. 
'Tis true, that generally fpeaking, a Deed or Grant 
after Oyer becomes Part of the Plea : But jlill 'tis only 
Inducement. If a Defendant confejQfes and avoids, the 
Plaintiff jhall not depend upon that which he confejQfes, 
but anfwer that whereby he avoids the PlaintifTs Title 
or Charge. This is no more than if they had traverjed 
the Grant, which they could not do. In the Caje of a 
common Perfon, fuppoje the Defendant's Title not full, 
yet if he traver/es the PlaintifPs, that's enough. Form 
requires an Inducement to a Traverje, but the latter is 
only material for the Plaintiff to anfwer to ; for nothing 
can be traverjed, but what is material. Now, why What to be 
Jhould it not have been a good Anfwer to their Deda- tnTeifcd. 
ration, to have faid that Car. 2. prefented by Lapfe, 
abfqui hoe^ that Car. I. died feized ? For by this the 
Seijin or Prefentation of Car. 2. had been avoided ; and 
there's nothing elfe material in the Declaration : For 
the Seijin of Queen Elizabeth and yac. i. are not to 
the Purpofe. And if anfwered by the Defendant, it 
mujl have been againjl him; there had been a good 
Title for the King without it: Then fuppofmg it 
necejQfary to jhew how it came out of Car* i. the 
Attorney General can only take Ijfue on the Tra- 
verfe of his dying feized ; for that denies the whole 
Title that is material to be anfwered to : Now, what- 
foever jhews that the Plaintiff hath no Right to the 
Thing in Demand, is a good Plea, let who will have 
the true Right The true Title upon this Declaration 
is, that Car, i. prefented, and thereby became feized, 
and died feized ; and the denying him to die feized, is 
a Denial of this Title ; for if K. Car. 2. did prefent 
by Lapfe, and K. Car. I. did not die feized, 'tis with 
the Defendant. No Man is bound to anfwer that, 
which if he do, it will jlill be againjl him ; but if a 
Man makes fuch an anfwer, as if true, the prefent 
Plaintiff hath no Title, 'tis enough : Then if it be true 
that no Right defcended from uir. i. to Car. 2. and 
that Car. 2. prefented only by Lapfe, what Right can 

his 
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his prejent Majejiy have ? And all this is confejjed by 
the Demurrer, if well pleaded. And 'tis no ObjeSion 
to fay, that the dying feized ought not to be traverfed, 
but only the Prejentation ; for Siat is a Mijlake. In 
caje of Land 'tis good. And an Advowjbn is an In- 
heritance defcendible in like Manner, and Mr. Jttomey 
thinks it a good Traverfe; for he all along in his 
Declaration sdledges a dying feized from Queen Eliza- 
beth downward: And there are feveral Precedents thus, 
ff^incVs Ent.i)6jf 662, and fflnch 686, 692, 912, and 
Buckler znA Symonds^ Winch 911, 912, is of an Ad- 
vowfon in Grofs ; and in the jame Book 35, 59, are 
thus. A Man may die jeized of an Advowjon, as well 
as of Land ; and if he doth not die feized, it doth not 
defcend, and the Seijin in Grofs is not to be traverfed, 
as is I Anderfon 269, and Hoh. 102. 
In a Si^t Then 'twas faid, that the true Reajbn and Nature of 

imftdit efpe- a material good Traverfe is well explained in VaughatC% 
*^*"3r- firjl Cafe of Tufton and Sir Rich. Temple, and i Sound. 

21, 22 ; and it is this, efpecially in a ^are Impedit : 
If any Thing in the Count be traversed, it mujl be fuch 
Part, as if true, is inconjijlent with the Defendant's 
Title ; and if falfe, or found againjl the Plaintiff, doth [22l] 
abfolutely dejlroy his Title : Nay, if the Traverfe 
leaves no Title in the PlaintiiF, then 'tis good, what- 
foever comes of the Defendant's. Then the Difficulty is. 
If the King by his Prerogative may waive his own Title 
which is traverfed, and injijl upon the Deficiency of that 
which the Defendant alledges ? And in the Caje of the 
King and the Bijhop of fForcefterymAJervis, in Faughan 
53. Uiere 'tis faid. That the King ought to maintain his 
own, and not to quejlion the Defendant's : He cannot 
defert that which he hath alledged for himfelf, and fall 
upon the Defendant's Title: And Reafon warrants 
fuch Rule : For, (tho' the King hath no Damages 
in a ^are Impedit^ notwithjlanding his laying it ad 
damnum. Hob, 23. yet) the Suit fuppofes an Hinderance 
and Damage to the King : And if the Right be not his, 
he hath no Caufe to complain of the Defendant ; tho' 
another hath. Every Man is to recover by his own 
Strength, and not by the Weaknefs of the Defendant's 
Pretenjions : And if the Law be thus, then how can 
Mr. Attorney General take Advantage of this upon 
Demurrer after Oyer? For, now upon Oyer, 'tis, as 
they fay, become Part of the Defendant's Plea, and 
confequently it mujl be Part of the Inducement : And 

if 
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if foy he ought in that Cafe to have taken IJfae upon 
the Traverfe, which denied his Majler's Title. Where- 
fore, upon the whole Matter, it was prayed, That the 
Judgment jhould be reverfed. 

On the other Side, 'twas argued for the King, That Argmnent for 
this Judgment ought to Jland, and as to the lajl Point, theDcfcndint 
'twas faid. That taking it for granted, the King could "* "^^' 
not traverfe any Point of the Defendant's Plea ; yet 
certainly he might demur upon the whole, in cafe it 
were infuiflcient ; That now Oyer was craved, and had, 
the Deed did become Part of the Defendant's Plea, 
and mujl be taken as fuch ; That tho' there had been 
no need of a Profert^ yet when 'tb produced, 'tis fuch 
as he hath pleaded, and upon the whole, the Court is 
to Judge, there being a Demurrer ; That as the Cafe 
jlood, the King might take Advantage of both the 
Exceptions ; That the Declaration of itfelf was good, 
and if the Plea be nought, the King ought to have 
Judgment for him ; That every Plea is' to be taken 
mojl Jlrongly againjl the Party that pleads it ; That 
here the Defencknt had admitted K. Car. i. well feized, 
that he ought to jhew it out of him, otherwife the Plea 
was ill; that every Traverfe mujl have an Induce- 
ment ; That if upon the whole Plea it did not appear 
that King Car. i. parted with this Advowfon, 'tis 
naught ; that if by the Party's own jhewing It was 
manifejl to the Court, That the King continu^ feized, 
and what he doth further Jhew, no ways contradifis it, 
he could not traverfe the Dying feized, and therefore a 
Demurrer was mojl proper; and confequently, upon 
this Demurrer, they were let in to affirm, that nothing 
pajQfed from the King by thefe Letters Patent of dr. i. 
Then it was argued. That this Grant was void, 
becaufe it was to a Perfon then Efqj that Tunc Jr- 
[222] migero can have Reference only to the Time of the 
Letters Patent ; that a Man cannot be a Knight and 
an Efq; at the fame time ; that Knight is Part of his Anfwer to the 
Name, and the Title of Efq; is drowned in that of Argument »• to 
Knight; that the old Books are thus. 7 H. 4. 7. «!>« Addition. 
14 H. 6. 15. 21 E, 4. 72. 2 Injl. 594, 666. Hutt. 41. 
Bro. tit Nofme^ 33. I Cro, 372. That 'tis true, if a 
Deed of Feoffment be made to a Man by a wrong 
Name, and Livery be thereupon had, 'tis good : But 
all the Books make a Difference between that Cafe, 
and where it is by Deed, where the Operation is alto- 
gether by Deed. Then was cited the Earl of Pem- 
broke's 
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broke* % Cafe, in Littleton* s Rep. i8i. and In Jones 215, 
223. the Court went upon the Reafon, that the Jury 
found him to be the fame Perfon. Latch 161. There 
they would intend him an Efq; at the Time of the 
CommijQiony and a Knight at the Time of the Return : 
And it was for NcceJJity-fake, to prevent the Avoiding 
of fo many Trials, as had been upon that CommiJOion. 

Lord Ewre*% Cafe, 2 Cro. 240. there *twas held well 
enough, becaufe fufGciently described : So in a Grant, 
if it cannot be intended otherwife than to the fame 
Perfon, there 'tis well enough ; but here they can never 
be the fame. In cafe of an Earl or Bijhop, there 'tis 
underjlood, who is meant by the Defcription ; there 
can be but one of that Title : But here the Plea faith. 
That he was not a Knight at the Time. And Sir 
Thomas Ormond was attainted by the Name of Thomas 
Ormonde EJq; and ill for that Reafon, 2 RolTs Ahr. 
43, 198. Dyer 150. I Leon. 159, 160. the highejl and 
lowejl Dignity are univerfal, and the fame in every 
Kingdom. 7 Kep. 16. 20 E. 4. 6. Can any Body fay 
upon this Grant, That the King intended to pafs tiiis 
Advowfon to a Man, that then was only an Efq; ? 
Selden 682. the Addition of Efq; is drowned and 
merged in that of Knight, and Selden was a very 
competent and good Judge of this Matter. Then 
'twas faid, that the only way to falve this, which had 
not been urged for the Plaintiif, was, that he might be 
reputed a Knight, and a Name of Reputation will be 
fufBcient to take by. And to this it was anfwered. 
That he who is reputed a Kt. and Is none, cannot 
take by that Name : And bejides. If he could, it /hould 
have been pleaded by a per Nomen. In cafe of a 
Bajlard, the Reputative Name mujl be Jhewn to make 
the Grant good. The Degree of Knight was formerly 
of Ejleem in the Law, as upon a Writ of Right, if 
the Mife be Joined ; and If a Peer be Party to any 
IjQfue at Law, triable by Jury, Vc, As to the Objefiion, 
that a Grant to one by a Name of Dignity, which he 
really had not, v/z. The Eldejl Son of a Duke, as a 
Marquefs, and that a Grant to him by that Name is 
good : 'Twas anfwered, That there was a real Repu- 
tation, he takes place after all real MarquejQfes as 
a Marquefs by the Rules of Heraldry. There's a 
Ground for it, from the Precedency given him by the 
common UJe and Cujlom of the Realm ; and they are 
named fo now-a-days In Deeds : But anciently Con- 
veyancers 
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veyancen were more Cautious, and named them Ejquires 
commonly called MarquejQfes : And even now, careful 
[223] Men call them Eldejl Sons of fuch Dukes, ^c. If a 
Reputation would have done it, the Pleading jhould 
have been with a Cognii* CsT Reputat* per Nomen. It is 
the Name which entitles the Grantees to take, and other- 
wife they have no Pretence to claim by fuch Letters 
Patent, no more than John or Thomas Tbeckfton, And 
if the Perjbn hath any other Name of Reputation, that 
ought to be Jhewn ; wherefore it was hoped. That this 
was Caujc enough to aiHrm the Judgment. 

Then it was argued. That this Grant was void as a That the 
Grant of an Advowfon appendant, when upon the Re- ^iftake m the 
cord it appeared to be an Advowfon in Grofs ; that the 
Defendant had admitted it an Advowfon in Grofs in 
Queen Elizabeth ; that he hath not only admitted, but 
confefs'd it in almofl direfi Terms, by faying, Bene (^ 
Verwn efl^ that Car. i. became and was feized in man- 
ner as in the Declaration : This is a full Confe0ion, that 
the Queen was feized in Grofs. 'Twas faid to come to 
that King by Defcent, and fo there is no Room left for 
Prefumption or Intendment, that it was by any wrongful 
or other Seijin. Then 'twas urged. That nothing pajjed 
to the Earl of Warwick i becaufe not Appendant, but in 
Grojs. And for this was cited Moor 45. Hoh. 322, 323. 
and other Books : So that it doth not appear, that the 
King did intend to pafs this Advowfon ; for, in the 
Grant to the Earl of Warwick^ there's no Grant of it 
by any exprefs Name ; which it is probable would have 
been, had the fame been intended : Now, to fuppofe it 
Appendant, is to fuppofe againjl the Record, againjl 
both the Averment in the Count, and the ConfeJOTion in 
the Plea. 'Tis in general Words, una cum Advocationibus^ 
bfc, nor does it pafs by the Letters Patent of Car. i. be-^ 
caufe it did not pafs to the Earl, by thofe of Queen Eitz. 
this Grant is ujhered in after all the Recitals, and thoje 
fuppofe the Advowfon to have pajjed by the fir/l Igitur ; 
wherefore it mujl be upon Conjideration of what is be- 
fore alledged. This is at lea(l an illative Word, and can- 
not begin an independent Subjlantive Claufe of itjelf : 
So is Ulteriusj 2 Brmv. 132. If this Granting Part 
Jhould be taken to be Subjlantive, and to have no Re- 
ference to what is precedent, all thofe Recitals would be 
vain and injigniiicant ; and the King might as well have 
begun with the Words of the Grant. The King's 
Grants are to be taken according to his Intentions ; and 
O O thofe 
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thoje are to be expounded by the Recitals. Then were 
qaoted many Ca/es, as 5 Rep. 93. Hob. 120, 203. Hutt. 
7. 2 RoWs Mr. 189. 1 1 Rip.^Z' and it was faid. That 
here are many fal/e Recitals. Sir Will. Theckjion claims, 
that mofl be intended a lawful Claim, whereas he could 
not lawfully challenge any Right to this Advowjbn ; 
That the King prcfented Wiljon by lapfe ; the King 
was deceived in thinking that this pajQfed to the Earl ; 
the Agreement between Dr. JVickham and Sir W. Theck- 
Jion^ was only to deceive the King. Here's no Notice 
taken of the Advowfon's being in Grofs; the Quality 
and Nature of the Advow/bn is totally concealed from 
the King ; the Words notwithjianding any Defe£f help 
only want of Form. Here was a plain Artifice in the I 
Matter. In Queen Elizabeths Grant, it was Advow/bns 
in General, iffc. but when Car. i. is to confirm that 
. Grant, 'tis of that Church by Name. All the intcr- 
•m hfs G^L mediate Recitals between that of the firjl Grant and the 
Words of this new Grant, are dependent on that firjl. 
The King's Intention, That Theck/lon Jhould have it, 
is not abjblutely, h\xt fecund* Tenorem^ Intentionem of the 
former Patent ; the King meant only to re/lore to him 
his old Right which he had by that Patent, notwith- 
Jlanding the Prefentations. 10 Rep. no. All FaSs re- 
cited in the King's Grant Jhall be intended to be of the 
Suggejlion of the Patentee. If there be feveral Conji- 
derations, and one falje, and the King deceived thereby, 
it jhall vitiate the Grant. 3 Leon. 249. Voer^s Cafe cited 
in Legated Cafe ; Fit%. Tit. Grants 58. 3 Leon. 1 19. 
If the Granting Words had Jlood alone, the Cafe had 
been more doubtful : But here they are all coupled. 
In all the King's Grants there mujl be fome Confidera- 
tions for his Favour : And Abundance of Cafes were 
quoted concerning the King's Grants, Mifrecitals, falJe 
Recitals, and Deceit, l^c. Then it was jlrenuoujly in- 
Jijled upon, That the Recitals and the Granting Claufe 
mujl be conjidered and Judged of together ; that the 
contrary Opinion, is to make the Granting Part to be 
without any Conjideration ; 'tis to have a Conclujion 
without Premifes, an igitur without a Caufe ; That 
eadem fervitia can never be intended new ones ; That 
fecundum tenorem mujl refer to the Appendant Advowfon, 
and therefore the Advowfon in Grofs here declared upon 
and pleaded to, can never pafs by this Grant ; and upon 
the whole it was prayed, That the Judgment might be 
affirmed. 

It 
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It was replied, on Behalf of the Plaintiff in Error, 
That as to the Variance in the Title of Knight, no pj^lriffb''* 
Anjwer hs^ been given to the reajbnable Dijlinfiion be- ^mr. 
tween the Caje of Grants and that of Writs and IndiS- 
ments ; That here was no Proof or Appearance of a 
Diverfity of Perfons; That as to the Grant lifclf^/ecuniF 
tenorem could mean only a Reference to the Interejl or 
Ejlate granted by them ; not to the Thing or the Nature 
of it ; That fuch Words Jignifled only, as fully and 
largely ; they had no exprefs Relation to the Quality of 
the Advowfon, whether in Grojs or Appendant ; That 
by fuch Niceties, any or mojl Patents might be avoided ; 
That Grants of Honours as well as of Interejls, if ques- 
tioned, mujl be under the fame Rule ; and the Conj^- 
derations, upon which they are grounded, may be jubJeS 
to Inquiry, if true or falfe,Csff. That the Patent of itjelf, 
without Reference to the Pleading, was good ; that the 
Judgment dejired, was to condemn a Patent as void, be- 
cauje another Patent recited in it was fo, which perhaps 
was not fully recited ; and if it were, was not In Judg- 
ment before the Court ; and the Subjlance of what was 
urged before, was in Jhort repeated ; and prayed. That 
the Judgment might be reversed. And it was accordingly 
reversed ; and Mr. Pierfe {Scroop being dead) prefented l^^^^^ 
Francis Pemberton his Clerk, who was admitted, inJU- 
tuted and indufied, i^c. 



Jofeph 
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Jofeph AJhton^ Efq.^ Appellant; Jonathan 
Smith, Efq., and others, the Co-partners 
of the Joint Stock in quejlion, and Peter 
Delamotte, their Secretary, Refpondents. 

THE cafe was, that in the year 1695 a co-partner- 
Jhip was entered into by all the occapiers of 
Wharfs between the Tower and London Bridge, for 
uniting all the Wharfs within that Di/lriS, and car- 
rying on the bujinejs thereof Jointly ; and at that time, 
the Appellant was tenant in pojQfeJOion of Botolph's- 
Wharf, Lyon's Key, and Hammond's Key, by a 
Leafe which afterwards expired in 1699. 

Articles of co-partnerjhip were executed by all the 
wharfingers for 21 years, which term expired at 
Michaelmas, 11716; in thofe Articles it was agreed 
{inter alia) that the Joint jlock Jhould be ;Ci2CX), and 
that all the lighters and other utenjils belonging to 
each of the wharfingers jhould be taken into the jlock, 
at the value at which they jhould be appraijed, and 
that juch as jhould execute the jaid Articles before the 
20th of September, 1695, jhould be managers, and 
jhould continue ^o during their interejl in the jaid jlock 
and their good behaviour in the bujinefs, of which the 
other managers jhould be Judges, and jhould have 
power to remove any perjbn mijbehaving himjelf ; and 
that the managers, or the major part of them, jhould or 
might renew the leajes of all or any of the premijes then 
in leaje, to any of the fubfcribers, and take leajes of any 
of the premijes not leafed to fubfcribers as they jhould 
think fit ; which leafes jhould be (during the faid part- 
nerjhip) in trujl for the owners, in proportion to their 
credit therein ; and that the then leJQfees of any wharfs 
jhould hold them in trujl for the partnerjhip, till their 
Wharfs jhould be otherwife leafed to the managers ; and 
that the rent and repairs of each Wharf jhould be paid 
out of the Joint jlock, and the accounts be made up 
once a year. 

The Appellant fubfcribed ;^iooo to the Joint jlock, 

including 
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including the valae of his lighten, utenjils, &C.9 and daly 
jiibjcribed the articles ; the Wharfs were divided into 
the Upper, Middle, and Lower Stations, and the Ap- 
pellant appointed Manager of the Upper Station, wherein 
was contained his own three Wharfs ; the leafe whereof 
was renewed by the Appellant for 14 years more and 
did expire at Michaelmas, 1713* 

According to theje Articles, the partnerjhip was for 
fome time regularly carried on at a profit, but fubje- 
quently differences arofe among the partners, and no 
dividends were paid from Michaelmas, 1706, to Michael- 
mas, 1712 ; and the rents of the Appellant's Wharfs 
falling into arrear, and he being perfonally chargeable, 
coUeSed fome of the partnerjhip debts to pay juch 
rents; and to reimburje what was due to him from 
the partnerjhip. 

Upon which Jbme of the* managers, by their order 
then dated, difmijfed the Appellant from the manage- 
ment of the Upper Station. But the Appellant con- 
tinued pojjejjion of his own three Wharfs, and carried 
on the trade therein Jeparately from the other mana- 
gers, conceiving the co-partnerjhip, as to him, was 
determined. 

By another order the managers declared the Appel- 
lant, by receiving large fums, and not accounting for 
the fame, had mijbehaved himfelf, and ordered that he 
Jhould be difplaced from the management of any part of 
the Joint Jlock. 

The Appellant, while afiing feparately, kept true 
accounts, though he did not make up annual accounts, 
yet by his good management he paid the rent of his own 
three Wharfs, and raifed about ;C6ooo by his earnings. 

A Bill was exhibited in the Court of Chancery by die 
rejl of the co-partners againjl the Appellant, complaining 
of his having received the profits of his three Wharfs, and 
that he had ufed the fame feparate from the Joint Jlock, 
and without and againjl the conjent of the other mana- 
gers, &c. ; and they prayed an account of the Joint 
Jtock, and of what he had received and not accounted 
for, and to have a fpecifick performance of the articles, 
during the whole term of 21 years, and to enjoin him 
from intermeddling or receiving any profits, &c. 

To which the Appellant put in his Anfwer, and 
afterwards exhibited his crofs Bill againjl the Refpon- 
dents, which they anfwered and upon which ijfue was 
Joined. 

The 
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The faid Caufes were heard before the Lord Har- 
coarty then Lord Chancellor, and it was decreed that 
Sir Thos. Gery, then one of the Majlers of that Court, 
Jhould take a general account for the whole term of 
2 1 yearsy and that the Majler Jhould make all parties 
all jujl allowances, and that all leafes of Wharfs taken 
before, or renewed after the Articles, jhould be looked 
upon as a trujl for the partners, and interejl and cojls 
were referved. 

By confent of all parties, all matters in difference 
were, by order of the faid Court, referred to Sir Thos. 
Gery, in his private capacity as an arbitrator, but he 
made no award. 

Subsequently he made his award as a Majler of the 
Court, and found due to the joint Jlock, in other part- 
ners' hands, CqT-ifi \y. 5^/., and due from the Appel- 
lant ;£^5490 ; but thereout dedufiing ;^4000 voluntarily 
depojited in his hands by the Appellant upon the Ar- 
bitration, the fame was reduced to ^^1490 ; but that 
there was due to him from the joint Jlock on the 8th 
of May, when they filed their bills ^^1366 13J. id. 

The Refpondents excepted to this Report {inter alia) 
that the Majler had allowed two fums of j^500 for 
Appellant's two dividends in 17 14 and 17 15 which he 
ought not to have done, the Appellant having procured 
a further leafe to one Coatefworth after Michaelmas, 
17 1 3, of the three Wharfs for three years, whereby the 
partnerjhip had for the three years lojl the profits 
thereof 

Thefe exceptions, and the confideration of interejl 
and coJls, were argued before the Lord Chancellor, 
who declared the Appellant had been guilty of a 
breach of trujl in procuring fuch leafe for Coatefworth, 
and that the lofs to the partnerjhip occajioned thereby 
ought to be dedufied out of the Appellant's faid divi- 
dends. It being admitted that the profits exceeded the 
fum of j^iooo, it was ordered that the faid exceptions 
jhould be allowed, and the Report confirmed; the 
Appellant to pay what Jhould be due with interejl 
annually from Michaelmas, 1708, and the coJls of both 
Suits. 

On the 8th June, 172 1, it was by confent ordered 
that the Apf>ellant Jhould be at liberty to apply to 
have the exception re-argued. 

In Eajler Term following, the Refpondents procured 
the flrjl decree, SirThos. Gery 's Report and Order fo made 

on 
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on arguing the exceptions to be jigned and enrolled ; 
notwithjlanding which, the exceptions were re-argued 
before his lord^ip, who confirmed the former Order. 

Mr. Godfrey, who jucceeded Sir Thos. Gery, made 
his Report in pursuance of the jaid Orders, and thereby 
computed interejl for the yearly balances, and certified 
that there was ^^4712 ifs. i^d, due from the Appel- 
lant, and taxed the Refpondents' cojls at /954 9^* 9^- 

To which Report the Appellant and Refpondents 
took exceptions, which have not been as yet argued. 

The Appellant, conceiving himjelf aggrieved by the 
orders of the 26th March, 1720, and the 8th Nov., 
1723, exhibited his bill of review, and thereby af- 
jigned feveral errors, jufBcient, as he thought, to re- 
ver/e the fame ; To which a demurrer was put in, and 
the Lord Chancellor was pleajed to allow the fame 
without prejudice. Whereupon the Appellant appealed 
againjl the faid Orders, and it was argued on his behalf 
that the faid Orders Jhould be reverfed and fet afide on 
the following grounds. 

For that by the Articles, the managers were to aS by Appeilanet 
a majority; and the power thereby given for renewing ^^1^*"'*°" 
leafes was to the managers, or the major part of them, 
at fuch rents and fines as they Jhould think fit : and the 
Appellant being difplaced from being a manager of any 
part of the joint Jlock, there was not any trujl or power 
in him to renew his leafe ; and therefore that his not 
doing the fame, could not be any breach of trujl in him. 

And further, that by the firjl decree of the 6th of 
May, 17139 the Appellant was equally entitled to his 
dividends with the other partners, which decree ought 
not to have been altered or varied, but on a rehearino;, 
or a bill of review : and that the Order, 26th March, 
1720, was inconjijlent with and contrary to the firjl 
decree, and rendered the fame ineifefiual, and was 
founded upon a matter arijing fubfequent to fuch de- 
cree, which was not, nor could be in ijjfue in the Caufes, 
nor was fuch new matter referred to the Majler, or any 
fubfequent Order or direfiion made for him to hear or 
determine the fame. 

And further, becaufe the Appellant, by the Order 
of the 26th of March, 1720, was ordered to pay 
interejl from Michaelmas, 1708, for money due from 
him for the balance of his accounts, though his ac- 
counts were only receiving accounts of moneys arijing 
out of his own earnings, and not made up, or kept 

annually. 
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annually, but upon the taking the accounts before 
Sir Thos. Gery, by the Appellant's examination and 
interrogatories exhibited by the Refpondents, drawn into 
annual balances ; and becauje the Appellant was alfo 
direfied to pay the Refpondents the whole cojls of both 
fuits: Whereas the chief end of the Refpondents' fuit 
was, to bring the Appellant to an account for great 
fums, alledged by the Refpondents' bill to have been 
received by him, on the partnerjhip account, and for 
other matters mentioned in the Refpondents' bill 
And it came out by Sir Thos. Gery's Report, That as 
well at the time of the Refpondents' difmijjion of the 
Appellant from being a manager in the partnerjhip on 
the lOth April, 1707, as on the 8th May, 1707, the 
time of exhibiting the Refpondents' bill, the joint jlock 
was indebted to the Appellant as before mentioned, 
and not the Appellant to the Joint Jlock ; and the 
Refpondents had not been able to make out, or charge 
the Appellant with any of the other matters in their faid 
bill, nor to furcharge or faljify his accounts; fo that the 
Appellant conceived he ought not to have paid the 
Refpondents any coJls of fuit, but to have had his coJls 
of them, or at leajl out of the joint Jlock, and that the 
Court of Chancery, for the errors and reafons ajjigned 
by the Appellant's bill of review, ought to have over- 
ruled the demurrer thereto, and to have reviewed 
and reverjed the faid orders of the 26th of March, 
1720, and 8th November, 1723, being on the face 
of them erroneous, as being inconjijlent and contra- 
diSory to the firjl decree; and the rather, for that 
one of the caufes of demurrer injijled upon by the Re- 
fpondents was that it did not appear by the bill of 
review that the Appellant had performed the decree, 
and paid the money reported due from him by Sir 
Thos. Gery's Report, as Refpondents inJiJled, by their 
demurrer, by the rules and practice of that Court the 
Appellant ought to have done before the exhibiting his 
bill of review; yet the Appellant conceived he was not, 
by the faid rules, obliged to pay the faid money before 
bringing his bill of review, the faid report being no 
final Jlate of account, he not having thereby made the 
Appellant any allowance in refpefi of his Jhare of the 
capital Jlock, and other allowances which were after- 
wards made him by Mr. Godfrey's Report, amounting 
to ^1000 and upwards; and the account of what re- 
mained due on the balance of the Appellant's account 

being 
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being jlill depending ; and the qaantum of what the 
Apf>ellant was to pay not being as yet liquidated or 
ajcertainedy or any final Judgment or decree of the /aid 
Court as yet made againjl him for payment thereof; 
in which caje only the dutj^ decreed was to be paid, 
before a bill of review could be regularly exhibited, and 
becau/e by the Appellant's good management of his three 
Wharfs the partnerjhip had been fo great a gainer, and 
by the Refpondents' bad management of the other four- 
teen wharfs there had been no dividend, jave one, jince 
Michaelmas, 1707, and the two dividends for 1714 and 
1 71 5, of which the Appellant was deprived by order of 
26th March, 1 720, and was al/b punijhed with payment 
of cojls bejides the lojs of all his own cojls, and was aljb 
ordered to pay interejl in all events for the balance of 
his accounts in each year, whether he did, or could, P* Vorke. 
make any interejl or not. ^' ^^'^'^^^rf 

The Refpondents on the other hand contended that Refpondentt* 
thefaid Orders Jhould be affirmed, bccaufe thefaid Order Arguments, 
of the 26th of March 1720, did in no fort vary the de- 
cree of the 6th of May, 1713, but was founded on matter 
properly arijing from, and within the account thereby 
direfied ; and the Appellant having procured the faic^ 
leafe to be made to the faid Coatejworth, which he 
might and ought to have procured to himfelf, for the bene- 
fit of the faid partnerjhip, was fuch an injury and fraud 
upon the partnerjhip, for which he ought to have made 
fatisfafiion in the account ; and the profits thereby lojl 
to the partnerjhip having been, by the Appellant, ad- 
mitted to amount to more than the dividends during 
that time, the Refpondents contended the Order was Jujl, 
in difallowing him thofe dividends ; and the matter was 
twice folemnfy argued before the Lord Chancellor, and 
the enrolment once opened for that purpofe at the 
Appellant's requejl, and by the Refpondents' confent, 
and for a long time the Apf>ellant fubmitted to the faid 
Orders, and attended the Majler purfuant thereto, and 
thereby occafioned delay and expence to the Refpon- 
dents, and becaufe the Appellant had great fums of 
money remaining in his hands at the end of every year 
from Michaelmas, 1708, as appeared by the balances 
made from that time, which the Apf>ellant ought before 
that time to have paid to the Refpondents, which he 
did not do, and it was contended that the Appellant 
occajioned the faid Suits, and all the expences therein, 
and the long pleadings and depojitions, by his refufmg 
PP to 
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to account for the money in his hands, or to continue a 
partner, and having endeavoured to overthrow the jaid 
partnerjhip, and that he was guilty of many and great 
mifmanagementSy and further that the Appellant had, 
in fuch a vexatious manner, fo long delayed the Re- 
jpondents, and kept them out of their money, ever jince 
May, 1707, when the original bill was filed, and had 
put them to fo great trouble by litigating and contejling 
C. Talbot. every branch of the faid cauje in the mojl expenjive 

^^ch/''**" manner. 

]^ Much, After hearing counfel upon this appeal, it was ordered 

i7>6* . that the fame ^ould be difmijjed, and the Orders com- 
plained of affirmed, with 100/. cojls. 

N.B. This cafe is dted as MS. in 2 Eq. ab. Cafes, 
532, c. 17, & 14 Vin. abr. 458, pi. 14, 



Mary Tburjion^ Widow and Executrix of 

Jofepb I'burjion^ E/jr., deceafedj who was 

the eldejifon and heir o/yofeph Thurjion 

the elder ^ deceafed^ and alfo brother and 

fole Executor of Thomas Thurjlon the 

younger^ fon of tbe faid Jofeph Tburjlon 

the elder ^ Appellant; John EJJington^ 

Efq.j and Mary his Wife^ who was 

the daughter and Executrix of Mary 

Tburfonj Widow and Executrix of the 

faid Jofepb Tthurjlon tbe elder, Refpon- 

dents. 

THE cafe was this : Jofeph Thurjlon the father, 
having a wife Mary, and by her, two fons, the 
faid Jofeph and Thomas, and one daughter, the Re- 
fpondent Mary, made his will, and thereby gave to his 
fons refpeSivcly, feveral real ejlates, and (inter alia) 
devijes in thefe words, ** As for my bills, bonds, debts, 

mortgages. 
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mortgages, jiurrenders, forfeit and not forfeit, and all 
the money that Jhall be received upon the fame, and all 
the money In my houje that jhall be found at the time of 
" my death, my will and meaning is, that after my debts 
and funeral charges be difcharged, all the faid monies 
Jhall be called in as conveniently as may be, and laid 
out in houfes and lands by my executrix, and fettled 
upon my two fons ; two parts to my fon Jofeph and his 
heirs for ever, and the third part to my fon Thomas and 
his heirs for ever. Item, My will and meaning Is, my 
wife jhall receive the rents and profits of all my ejlate 
until my children jhall attain the age of twenty-one, and 
to maintain my children as jhe thinks convenient ; and 
when they do come of age, jhe jhall not be liable to 
give them any account of the rents and profits by her 
received all that time." 

The tejlator died, and his faid widow and executrix 
proved his will, and poJOfeJOfed herfelf of all his ejlate, 
real and perfonal. 

The quejlion in this cafe was, Whether upon con- 
jlrufiion of this will, the widow and executrix was 
accountable for the interejl upon the tejlator's fecurities, 
between the time of the tejlator's death and the fons' 
attaining their refpefiive ages of one and twenty years ; 
or whether by the faid will jhe was not entitled thereto 
to her own ufe. 

Jofeph Thurjlon, the eldejl fon, came of age 17th of 
February, 1693, ^°^ Thomas, the younger jbn, attained 
his age of twenty-one years on the 8th February, 1696 ; 
by articles of agreement executed by Jofeph and his 
mother, reciting that the mother was to receive the rents 
and profits of the faid tejlator's ejlate, without account, 
till his children came of age, and jlating thereby how 
the accounts of his perfonal ejlate jlood, and that a con- 
venient purchafe had not offered in which to invejl the 
fame, and that they had taken an account of the monies 
due and owing 'to the faid mother, both for rent and for 
interejl, till me 17th February, 1693, *« f^id mother 
did ajjign to the faid Jofeph feveral of the tejlator's 
fecurities, which were then outjlanding, in part of his 
jhare of tiie perfonal ejlate. And it was aljb agreed that 
feveral other debts particularly therein fet forth jhould be 
fpeedily got in, and the faid Jofeph was to have two thirds 
thereof in full of his jhare of his father's perfonal ejlate. 

By further articles between the fame parties, and with 
the fame recitals, alfo jlating how the account between 

them 
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them had that day Jlood, as well for his jaid Jhare of his 
father's perjbnal e^ate, as for all other matters what- 
soever, and that upon the account there remained due to 
him £aA^1 i^'- ^^-9 ^^ ^^> agreed that the mother 
jhould ajjign over the jeveral debts therein mentioned, 
in further fatisfafiion of his jhare, and that the Jeveral 
other debts therein mentioned jhould be called in, and 
that Jojeph jhould receive two full third parts thereof 
in full fatisfadion of his jhare, which he agreed to accept 
(except the moiety of the eighth part of a jhip, which 
he was to have to his own uje, and his jhare of fuch 
debts as were then accounted dejperate). 

After the coming of age of the younger jbn, Thomas, 
he entered into a jimilar agreement with his mother, 
throughout which, as was the caje in the agreements be- 
tween the elder brother and his mother, no mention was 
made that any interejl, arifmg between the jaid tejlator's 
death and the /aid coming of age, did belong to him. 

The jaid Jojeph Thurjlon lived twenty-one years 
after he came of age, and never took any proceedings 
to recover the interejl money in quejlion, and his mother 
boarded with him in 1708, and paid him ;f 100 for her 
board ; and on the 25ih February, 1708, he gave her 
a receipt fbr that jum, acknowledging it to ht in full 
for board and all other demands, and he made his will, 
and left his wife, the Appellant, jble executrix thereof. 

The jaid Thomas lived eleven years after he came of 
age, and never took any proceedings to recover the inter- 
ejl money in quejUon ; he al jb maae his will, and thereby 
appointed his brother Jojeph jble executor thereof. 

The Appellant exhibited her bill in Chancery againjl 
the jaid Mary Thurjlon the mother, for an account of, 
and jatisfafiion for the interejl arijin&r from the tejlator's 
perjbnal ejlate, between the time of his death and his 
jbns' attaining the ages of twenty-one years. 

The mother put in her anjwer, and while confejj[ing 
jhe had not accounted for the interejl money, becauje jhe 
thought that they were not entitled thereto, yet jiib- 
mitted in caje the Court jhould require her fo to do, to 
be examined on interrogatories touching the quantum 
of jiich interejl. Whereupon ijjue was joined, witnejfes 
examined, publication duly pajl, and the cauje jet down 
to be heard ; but, before the hearing, the mother died, 
having made her will, therein appointing the Respondent 
Mary Eflington, her daughter, executrix thereof. The 
Appellant having revived the cauje, the fame was heard 

on 
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on the 2 1 jl day of} une, 1 72 1 , before the Lord Chancellor, 
who upon hearing thereof declared that the jaid interejl 
money was, by the will, given to the mother, and not to 
the Jons; and he difmijjed the bill with cojls to be 
taxed, from which decree the Appellant brought her 
appesd. 

And it was contended on her behalf that the decree of Argument for 
dijmijjion Jhould be rcverfcd, becaufe the tejlator by his ^« AppdUnL 
will direfied that all money that jhould be received upon 
his bills, bonds, &c. jhould be laid out in houjes and 
lands, &c. and therefore all the money due thereupon, 
as well principal as interejl, which jhould have been re- 
ceived upon thoje /ecurities, ought to have been laid out 
for the uje of the two Jons ; the tejlator plainly intended 
it all for their beneilt ejpedally, and that jince the in- 
terejl amounted to ;^4,ooo ; and it could not be thought 
the tejlator, who knew the greatejl part of his perjbnal 
ejlate conjijled in thoje jecurities, and was making a 
provijion for his jbns, by direding all that money to be 
laid out in a purchaje, jhould have intended only part 
of that fund to be laid out for their beneilt, and furdier- 
more becauje the executrix was but a trujlee for her fons, 
to receive the money and lay it out in a purchaje of 
land, &c. for them, and had no right to apply any part 
of it to her own uje ; and the rather, for that the eift of 
all the monies which jhould be received on the bills, &c. 
was a jpecifick legacy, which by the conjlant conjlruc- 
tion of wills and jpecifick legacies, is never to be broken 
into, except it be in favour of creditors, when the other 
parts of the ejlate are not fuffldent to pay debts, and 
becaufe the Appellant's demand was of juch a nature, 
that jhe ought not to have been punijhed with the pay- ^' Acherley. 
mentofcojls. W.Hanultom 

For the Refpondent it was contended that the tejlator 's Arguments fbr 
meaning by the words "rents and profits of all his the Refpondent. 
ejlate" was, that his wife jhould be no more accountable 
for the interejls and profits of the money due upon his 
jecurities till his children came of age, than for the rents 
of the lands he was then jeijed of, or of any lands that 
might have been purchafed with his perfonal ejlate 
during the infancy of his Jbns, and to jhew that the jbns 
underwood the tejlator's meaning to be jb, plainly ap- 
peared by their own a3s ; and when the words of the will 
gave the tejlator's widow the rents and profits of all the 
tejlator's ejlate, they included the profits of the per/onal 
e^ate, as well as the rents of the real ejlate. 

And 
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And alfo becaufe the tejlator, by declaring in his will 
that his widow Jhould not be liable to give his children 
any account of the rents and profit's of his ejlate, Jhewed 
the regard he had to the eaje and quiet of his widow, 
which would be very imperfedly an/wered, if Jhe were 
to be left expofed to sdl the trouble and expence of 
accounting in equity for the interejl and profits of the 
te/lator's perfonal ejlate, though /he were freed from 
accounting for the rents of the te/lator's real ejlate ; and 
the te/lator's own jbns, who might be pre/umed to know 
their father's intention better dian the Appellant, who 
was a Jlranger to him, thought fuch was the tejlator's 
intention, and both had, by articles under their hands 
and feals, in eGFefi difcharged their mother from the 
demand in quejlion, and no proceedings were ever taken, 
or even demand made during the life-time of either of 
the fons ; and the Appellant herjelf rejled five years 
upon the decree now appealed again/l. 
P. Yorke. After hearing counjel upon this appeal, it was ordered 

wimams. **^ *^ f*"*^ Jhould be dijmijfed, and the decree ap- 

27ehFeb.'i727. pealed againjl affirmed, with \QoL cojh. 
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John Morje^ Gent.^ Samuel Clarke Wi^^ 
and Thomas Bawdier^ Wk*9 i^ behalf of 
themfehes and others^ the Proprietors and 
Adventurers of the late old Eaji India 
Company at the time of the Dijfolution 
thereof Appellants ; Charles Dubois^ Efq.^ 
Arthur Moore^ ^fy^f Edward Gibbons^ 
Efq.f and Grantham Andrews^ £^., 
Executors of Sir Jonathan Andrews^ de- 
ceafedj Refpondents. 

THE cafe was this. In the year 1 702 an onion ber 
tween the Old and New Eajl-India Company was 
accomplijhed, by a committee appointed by each of 
tho/e bodies ; the terms of that union were reduced into 
writing, and were contained in an indenture tripartite, 
bearing date 22nd of July, 1702, and made between 
the late Queen of the iirjl part, the Old Ea/l-India 
Company of the fecond part, and the New Eajl-India 
Company of the third part, which union was for an 
united trade for feven years. 

In the year 1706, it being thought that the union for 
/even years might not only be rendered more compleat 
and eflfefiual, but aljb that an entire union might be 
brought about, an Afi of Parliament was pajjed in the 
Jixth year of the reign of the late Queen, reciting that 
both companies were dejirous that a /peedy and com- 
pleat union might be had purjuant to the indenture of 
22nd of July, 1702; it wasenafied. That the matters 
in difference between the old and new company, and 
fettling the terms of and perfefiing and compleating the 
union, jhould be, and thereby were referred to the Judg- 
ment, award, and final determination of the late Earl 
Godolphin (then Lord High Treasurer). 

The 29th September, 1708, the jaid Earl made his 
award, and thereby {inter alia) ratified and confirmed 

the 
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the indenture of 22nd July, 1702, in all and every the 
matters and things not varied or altered by the jaid 
award ; and in pursuance of the Jaid award, the old 
Eajl India Company were afterwards dijfolved ; but 
before fuch dijjolution, by an indenture dated March 
21, 1708, they ajQ[igned and transferred their remaining 
debts and eiFefis to Sir Jonathan Andrews, Thomas 
Couljbn, EJq., Nathaniel Heme, EJq., Frederick Heme, 
E/q., and the Refpondents Dubois, Moore, and Gib- 
bons, in tra/l, in the flrjl place, to fatisfy the old com- 
pany's debts, and afterwards to reimburje the faid trus- 
tees the necejfary charges and expences of the execution 
of the jaid trujl, and then to divide and dijlribute what 
jhould remain unto and amongjl the proprietors of the 
faid old company. 

After the AS of 6th Anne, the new company ap- 
pointed a committee of jeven of their direfiors to treat 
about fuch union, and from time to time to attend upon 
the faid Lord Godolphin, and to purfue his direfiions 
as to the preparing fuch accounts and matters as were 
necejfary, in order to the making of his award. 

And the old company in like manner appointed 
Jeven of their direfiors for the fame purpofes, and Sir 
Thomas Andrews, Thomas Coulfon, EJq., Nathaniel 
Heme, and the Refpondents Dubois and Moore, five of 
the faid trujlees, were five of the faid committee of 
feven. Thefe were abfolutely fixed and named on the 
7th of February, 1706, and were confirmed by a gene- 
ral Court of that day, and continued until the 22nd of 
March, 1708; and by a general Court of that day 
they were confirmed, all necejfary matters were carried 
on by the court of managers, court of committees, and 
others, and the committee of feven likewife had and re- 
ceived their ufual falaries as directors, and all their ex- 
pences were likewife paid by the old company. 

The 9th of May, 1709, the feven trajlees began to 
afi in execution of the trujl under the deed of the 21JI 
of March, 1708 ; and afterwards, on the 6th of May, 
1 71 5, the faid Sir Jonathan Andrews, Nathaniel Heme, 
and the Refpondents Dubois, Moore, and Gibbons, the 
five then furviving trujlees, thought proper to take 
j^500 apiece of the money belonging to the faid truJl, 
and the Refpondent Moore ^1000 as a reward for 
their own fervices. 

On the 22nd of November, 171 5> the faid trajlees 
direfied a cafe to be jlated, in relation to the execution 

of 
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of their trujl, for the opinion of coanjel, in what manner 
they were to apply to the Court of Chancery for ad- 
Jujlment thereof, who advifed that Jbme of the adven- 
turers, on the behalf of themjelves, and of all other the 
/aid adventurers, jhould exhibit a bill againjl the jaid 
Dubois, Moore, Gibbons, Heme, and William Fel- 
lows, and Sir John Fellows, Bart., executors of the jaid 
Coulfon ; Jofeph Heme, executor of the /aid Frederick 
Heme ; and the Re/pondent Andrews, executor of the 
/aid Sir Jonathan Andrews, to have an account of the 
jafd trujl, in order that the /aid trujlees might be di/- 
charged and indemnified. And accordingly, a bill was 
filed for an account, and to have the overplus of the 
tru/l ejiate dijlributed among/l the adventurers of the 
old company. 

The Defendants, by their an/wer, jet forth {inter alia) 
that they hoped the /aid trujlees might be re/pedively 
entitled to an allowance of ^£200 per annum for their 
trouble, &c., and as five of the /aid trujlees were of the 
/aid committee of /even, they /et out a re/olution of a 
general Court of the old company, whereby they de- 
clared that the /aid committee of /even de/erved a gra- 
tuity for their /ervices for bringing the union to/o happy 
a condujion. 

The Plaintiffs replied to the /aid an/wer, witnej/es 
were called on the part of the Defendants, and publica- 
tion being pajfed, the cau/e came on to be heard before 
the Majlerof the Rolls on the 1 6th of February, 17 19, 
at which hearing it was decreed and ordered, That the 
Re/pondents jhould come to an account for all monies 
received by them or their tejlators, &c., on account of 
the old company, which were ajfigned to the /aid 
trujlees, and al/o for all the interejl, &c., that had been 
made thereof; and declared. That the Re/pondents and 
their tejlators ought to have had recompence for their 
/ervices, as they were a committee of /even appointed 
by the general Court of the old company for tran/ading 
the matters of the /aid union, and ordered and decreed 
accordingly, and referred it to the Majler to examine 
what they and their tejlators de/erved in re/pe6i thereof, 
and to make them due allowances. 

Againjl this decree the Appellanu appealed, and it Arguments for 
was urged on their behalf. That /o much thereof as de- *^* AppelUmt. 
dared Siat the trujlees ought to have a recompence for 
their /ervices, as they were a committee of /even, ought 
to be reverjed or altered for the following rea/ons, 
0.0. amongjl 
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I. 



amongjl others : That the faid committee of jeven, 
who tranjafied the union for /even years, and by 
whoje labour the Indenture dated 22nd of July, 1702, 
was framed, &c., had not, nor dejired any recompence 
for the fame, other than their jalaries as direfiors ; and 
the award ejlablijhing the faid Indenture in all things, 
evidently fhowed the fmall trouble, &c., that were left 
for the la^ committee of feven, or which they could or 
did take in or about the fame; and that the Re- 
fpondents were, all the time they a3ed as a committee 
of feven, direfiors of the old company, receiving as fuch, 
^150 per annum, and the company's fervants did all 
the laborious work, and paid the expences of the trujlees. 
Bejides, they being of the committee of feven, at that 
critical Junfiure, had had advantages in the buying and 
felling of Jlock and otherwife, and had ufed fuch ad- 
vantages, which ought to have been conjidered a fufii- 
cient gratuity ; and that the committee of feven of the 
new company, who had continued the fame time, and 
had had the fame trouble, had not claimed or defired 
any gratuity for their fervices in the faid union ; they 
had received their ufual falaries of ^150 per annum as 
direflors, and as fuch they had thought themjelves 
obliged to exert their bejl fervices for dbeir company ; 
and. That no evidence having been read at the hearing 
to fupport the anfwer of the Refpondents as to either 
of their faid demands, and no matters of fafi relating 
to either of their faid demands having been laid before 
the Court, it was contended that, before any fuch de- 
claration in favour of the Refpondents' demands, direc- 
tions Jhould have been given to the Majler to examine 
and Jlate their demands, and all matters of fad relating 
thereto, and if this had been done, it is conceived it 
would have appeared that there never had been any 
ground or reafon for either of the Refpondents' de* 
mands; for if the fafls relating to the demands had 
been fully Jlated from the books, accounts, &c., that 
had been produced before the Ma/ler fmce the decree, 
and of which till then the Appellants had been totally 
ignorant, it would have manifejily appeared to the 
Court that the Refpondents were not entitled to have 
any gratuity or recompence for either of the faid de- 
mands. 

On behalf of the Refpondents it was urged that the 
decree appeared to be highly reafonable and ju/l, and 
that the Refpondents were entitled to a reward or fatif- 
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fafiion, as a committee of feven, and aljb as trujlees. 
That the Appellants at the time of the pronouncing, 
and before the decree was pajl, were not only apprized 
of it, but jatisiled with it, and as a demonjlration thereof, 
they had fubmitted to it for eight years, and travelled 
the Refpondents before the Majler under the /aid decree 
in the mojl troublejbme manner, and joined ijjue with the 
Respondents on the quejlion of how much the Refpon- 
dents deferved for their fervices ; and witnejfes had been 
examined on both Jides before the Majler touching the 
fame. And after the Refpondents had fully proved 
that in like cafes allowances had been and were con- 
jlantly made, the Appellants, before the Majler had 
given any opinion what allowance he had intended to 
make, appealed againjl the decree, whereby it was 
directed that the Refpondents jhould have an allowance ^' \^\^ 
for their fervices. 13th Wch, 

After hearing counfel upon this appeal, it was ordered 1727. 
that all appeals from the Rolls were to be made to the 
Lord Chancellor, and that decrees made at the Rolls 
mujl be figned or approved by the Lord Chancellor, to 
make them decrees of the Court of Chancery, and there- 
upon it was ordered that the faid petition and appeal 
jhould be and was thereby difmijfed, but with liberty 
notwithjlanding to the Appellants to apply to the Lord 
Chancellor within a reafonable time as diey jhould think 
fit or be advifed, in order for his lordjhip to rehear the 
caufe, and that the Appellants jhould pay to the Re- 
fpondents 30/. for cojls in refpefi of the faid appeal. 

N.B. This cafe is cited as MS. in 2 Eq. Abr. Cafes 
279, & 7 Vin. Abr. 400, pi. 28. 



Sarah Eare^ Widow^ Appellant; William 
Parnell^ Refpondent. 

THE Cafe was thus : In January, 1 722,his Grace the 
Duke of Wharton, there being then a vacancy of 
a Member df Parliament for the Borough of Saltajh in 
Cornwall, went down thither with Philip Lloyd, Efq. 
who appeared as a candidate for the faid borough, and 
was afterwards elefied for the fame \ the Duke and Mr. 

Lloyd 
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IJoyd /layed at the Appellant's houje, but entertained 
their friends at the Respondent's premifes, being a public 
houfe in the town, for which the Rejpondent delivered 
his Grace a bill amounting to 48/. 15X. \\d. The Ap- 
pellant, by his Grace's order, jubjcribed a note under the 
bill in the following words, ^* I promije to pay the above 
note on demand unto William Pamell, or order, as 
witnejs my hand, Sarah Eare," and Jub/equently the 
Appellant dejired the Rejpondent to go on providing 
entertainment for the Duke's friends, and /aid that Jhe 
would fee him paid. Whereupon the Rejpondent, upon 
the credit of the Appellant, allowed another debt to be 
contracted to the amount of 10/. ox. T^d. 

Afterwards when the Rejpondent applied to the 
Appellant for payment, jhe not only refujed to pay him 
the 10/. OJ. 3^. but likewije the 48/. 151. \\d. for which 
jhe had given her note. The Appellant contended that 
jhe had Applied the Refpondent with goods, &c. to the 
value of 27/. and had paid him 24/. in part payment of 
the note. Afterwards the Rejpondent brought an afiion 
at law againjl the Appellant for 58/. 151. 4^^., who de- 
murred to the Respondent's declaration, but Judgment 
was given on the demurrer in his favour, and he pro- 
ceeded to execute a writ of inquiry, to which the Ap- 
pellant made no defence, and having obtained a judgment 
by default, took a final Judgment for the 58/. 15X. 4^. 
without allowing credit for the 24/. 

The Appellant brought her Bill in the Court of 
Chancer}', and prayed to be relieved againjl the jaid 
Judgment at law, and to have an allowance of the 24/. 
paid by her to the Refpondent, as alfo for the feveral 
goods, &c. fold to the Refpondent. To this Bill the 
Refpondent and wife anfwered, while admitting the 
goods had been delivered, injijled that they had accounted 
for them -feveral years back, although they could not 
remember the fums, or times of payment: that the 
Appellant fubfcribed the flrjl bill of ^48 151. \^. and 
promifed payment of the other. 

The caufe was heard before the late Lords Com- 
mijjioners for the cujlody of the Great Seal, at which 
time it was ordered, That it jhould be referred to 
Mr. Lightboun, one of the Majlers of the faid Court, 
to take a general account of the feveral dealings and 
tranfafiions betwixt the Appellant and the Refpondent 
William Parnell; and that the injunfiion which the 
Appellant had obtained before the hearing, for jlay 
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of the Respondent's proceedings at law, jhould be con- 
tinued till the jaid account was taken; and the con- 
sideration of co^s was rejerved till after the Majler had 
made his report. 

The Ma^er, to whom the cauje was referred, made 
his report, and found the Appellant was indebted to 
the Refpondent for meat, drink, &c., which the Appel- 
lant had undertaken to pay, in the/um of ^48 151. i\d.; 
and aljb found that the Respondent had received, and 
was paid only the jum of ^24, and that there remained 
due from the Appellant to the Re/pondent the fum of 
j([24 \y. i^.« which the Ma/ler appointed the Appel- 
lant to pay to the Respondent. 

The Appellant having taken exceptions to the Maf- 
ter's report, the fame came on to be argued before the 
Lord Chancellor, on the 17th of January, 1727, when 
his Lordjhip was pleajed to over-rule the exceptions, 
and to order the ^5 depojited by the Appellant to be 
paid to the Respondent : and the conjideration of cojls 
rejerved by the decree being, by an order of the Court, 
appointed to come on at the fame time with the Appel- 
lant's faid exceptions ; his Lordjhip ordered. That the 
Refpondent jhould have his cojls, both at law and in 
the Court of Chancery, to be taxed by the faid Majler. 

The Appellant feeling herfelf aggrieved by the faid 
order appealed, and it was contended on her behalf that 
the faid Order jhould be refiifled, by making the faid . 
injunfiion perpetual, or by ordering the Refpondent 
to acknowledge fatisfafiion on record of the faid Judg- 
ment, upon the Appellant's paying the money reported 
due : and that fuch part of the piid Order as dlrefis 
the Appellant to pay the cojb at law and in equity 
jhould be reverfed. 

Becaufe no provifion had been made either for making Argument for 
the faid inJun3ion perpetual on the Appellant's pay- the Appellant. 
ment of the ^24 151. i\d. reported due, or for direfiins 
the Refpondent to acknowledge fatisfafiion upon record 
on the faid Judgment ; fo that the Refpondent was at 
liberty both to profecute the faid decree in the faid 
Court, and to take execution at law againjl the Appel- 
lant, for the whole ^58 15X. 4|^/., for which he had 
obtained Judgment. 

And becaufe the Appellant had been direfied by the 
faid Order to pay the Refpondent William his cojls, both 
at law and equit}^ which b}' reafon of the length of the 
pleadings and proofs in the faid caufe, would have 

amounted 
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amounted to about ;£^I50 ; although the Appellant ]b 
far prevailed as to reduce the jum of ^([58 15X. 44^. 
injijled on by the Respondent to be due to him, to the 
jum of ^24 1 51. 14^., the controverting of which matter 
had occajioned the greatejl part of the expence of the 
/aid fuit. 

It was contended on behalf of the Refpondent that 
the appeal jhould be difmijfedy for the Appellant never 
thought proper to pray, at the time of making the 
lajl Order, either that the injunfiion jhould be made 
perpetual, or that the Respondent jhould acknowledge 
jatisfafiion on the record of the judgment But they 
had not been ajked, either becaufe the Appellant's couhjel 
thought them not worth ajking for, or elje for die 
purpoje of laying a foundation for an appeal ; jince no 
appeal would probably have been received as to cojls 
only, and further becauje the Order appealed againjl 
had not been truly reprejented, there being no direfiions 
as to the cojls at law : and as tD the cojls in equity, the 
Respondent jubmitted that he was plainly entitled to 
them, the balance of the account being againjl the 
Appellant, and that jhe had entirely failed in every 
fafl that was alledged by her as a foundation for 
coming into a Court of Equity, and having not pre- 
vailed in any thing but what jhe might properly have 
injijled on at law. 

After hearing counjel upon this Appeal, it was 
ordered that the fame jhould be dijmijjed, and the 
Order appealed againjl affirmed 



J. Willes. 
N. Fazakerley. 
a9th Feb. 1728. 
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Sir Robert Aujien, Bart., and Peter Burrell^ 
Efq. {^Executors and Trujiees of Sir 
Samuel Lennard deceafed) J Mary "Johnfonj 
Samuel Lennard and Thomas Lennard, 
infants. Appellants; Sir "John heigh, 
Knt., Rejpondent. 

THE cafe was thus. Sir Samuel Lennard being, in 
1726, about to make his will, applied to the 
Appellants Sir Robert Aujlen and Burrell to be his 
executors and trujiees of his will, and they promijed 
the tejlator to a£i as fuch, provided they were the /ole 
executors and trujiees. 

On the 9th of Ofiober, 1727, the tejlator died ; and 
upon the will being opened it was found that Mary 
Johnjbn was therein named as co-executrix with them, 
and that jhe and the infants were therein provided for ; 
whereupon the Appellants, the trujiees. declared they 
could not accept of, or a3 in, the jaid trujl ; but on the 
prejj[ing application of the relatives of the tejlator they 
were prevailed upon to, and did, perjuade the other 
Appellant, Mary Johnjbn, to renounce her executor- 
jhip, and they duly proved the will and dijpojed of the 
ejlate in accordance with the terms thereof. 

On the 20th of June, 1728, the Respondent exhi- 
bited his Bill in Chancery, thereby fetting forth that 
jbme /mall part of his wife's fortune of ^1 200 remained 
due to him from the jaid Sir Samuel Lennard, who was 
her brother, with interejl from 1703; and al jb that the 
faid Sir Samuel Lennard and his father. Sir Stephen 
Lennard, had rejpefiively received the rents of his 
ejlates, to the value of about ^([1500 a year, from 
1699 to 1725, out of which they had paid jeveral 
large debts for him, but had never given any regular 
account; and that a releaje given to Sir Samuel to 
dijcharge the accounts thereof was given by the Re- 
fpondent and his jbn, on a promije by the tejlator. 
Sir Samuel, that he would make up the accounts there- 

of; 
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of; and thereby praying an account from the Appel- 
lants* the executors, of all juch rents and receipts, and 
a fatisfafiion for the fame, and for the remainder of 
the faid portion, and to jet ajide the Jaid releafe. 

To which Bill the Appellants, the executors and 
trujlees, put in their Anfwer, thereby fetting forth that 
they were Jlrangers to all the dealings, and knew nothing 
thereof but by the Bill ; but that the tejlator. Sir Samuel, 
by his will dated i6th of November, 1726, devifed to 
the^Appellants, the tru/lees and their heirs, great part 
of his real e/late, in trujl to raije money for the pay- 
ment of his debts, and then upon divers trujls, for the 
infant Appellants JucceJJively ; then in trujl for his Jijler 
Dorothy and her ijjue ; then in trujl for his nephew, 
Francis Leigh, the Respondent's only fon, and his ij)ue, 
with remainder to the tejlator's own right heirs; and 
gave j^ioo per annum to the Appellant, Mary Johnjbn, 
and devijed an advowjbn and ^3000 to the Appellant 
Thomas. 

And the executors aljb jet forth the releaje executed 
by the Rejpondent and his jbn verbatim ; and injijled 
thereon, as a full and ab/olute bar to any demands by 
the Re/pondents againjl the tejlator's ejlate. 

And the other Appellants by their anjwers injijled 
on the jeveral devijes and bequejls to them ; and al/o on 
the jaid releaje, and jaid they were jlrangers to all the 
other matters in the- Bill. 

Whereupon ijfiie was joined, witnejfes examined, by 
whom the Rejpondent endeavoured to prove a parol 
promije made by Sir Samuel, the tejlator, at or about 
the time of executing the jaid releafe ; that notwith- 
jlanding fuch releafe, he would give the Refpondent an 
account of the faid trujls and ejlate as foon as he was 
able ; publication duly pajfed, and the caufe came on to 
be heard before the Majler of the Rolls, and it was de- 
creed that the releafe jhould be fet afide, and that it 
Jhould be referred to a Majler to take an account of what 
remained due to the Refpondent of the j^i200 for his 
wife's portion, with interejl for the fame ; in which ac- 
count the money already paid was to go in exoneration, 
flrjl to jink the interejl, and then the principal, and 
that the Appellants, the executors, were decreed to 
come to an account before the Majler for the rents and 
profits of the Refpondent's real ejlate, and for monies 
raijed by fale of any part thereof received by the faid 
Sir Stephen Lennard, or the tejlator refpefiively, &c. ; 

and 
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and the Majler was to make an annual rejl, and the 
balance found to have been received by Sir Stephen 
and by the tejlator, and due to the Re/pondent, to be 
paid by the Appellants out of Sir Samuel's own ajjets, 
and /uch ajfets of Sir Stephen's as came into his hands, 
fo far as thoje ajfets would admit ; and if the Appel- 
lants Jhould not admit ajfets of the jaid Sir Stephen or 
the tejlator, then it was further ordered that an account 
jhould be taken of the perjbnal ejlate of Sir Stephen, 
which had come to the hands of the t^flator, or to the 
hands of any other perjbn to his uje : and likewife a 
jimilar account of the perjbnal ejlate of the tejiator, 
which had come to their hands, &c, and if the /aid 
tejlator's perjbnal ejlate jhould not be jufflcient to an- 
jwer the Respondent's demands, then it was ordered, 
that fo much of his real ejlate fubjefied by his will to 
the payment of his debts, as jhould be necejjary, jhould 
be fold ; and that out of the money arijing from fuch 
fale, the Refpondent jhould be paid the balance due to 
him, and his taxed cojls to the time of hearing ; and 
the conjideration of the interejl due was referved, until 
after the Majler jhould have made his report. 

Whereupon the Appellants appealed to the Lord 
Chancellor, who, on the i6th April lajl, confirmed the 
faid decree. 

From which decrees the Appellants further appealed, Argumentiur 
and It was contended on their behalf that the decrees ^« Appdlmt. 
jhould be reverfed, becaufe by reafon of the length of 
time, the portion of the Refpondent's wife ought to 
have been prefumed to have been paid, efpecidly in 
the caje of executors of an executor, and infants, and 
where it did not appear that any demand had been 
made thereof fmce the ijl of March, 171 3. Secondly, 
becaufe the releafe did fpecially and exprejjly releafe 
the accounts in quejlion, and was by the direction of 
the Refpondent, for thofe purpofes only, 'fpecially 
drawn by his counfel, and no objefiion had been made 
thereto in the lifetime of the tejlator, though he lived 
two years and a half after the execution thereof, nor for 
above eight months after his death, although the Re- 
fpondent and his fon had been privy to the Appellants' 
(the executors') difpojition of the tejlator's ejlate, ac- 
cording to the will ; and that there was no reafon to 
have direded annual rejls to be made in an open account, 
or to have referved the conjideration of interejl, or to have 
given the Refpondent his cojls to the time of hearing. 

R R And 
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And it was further urged that the adnii(j[ion of 
parol evidence againjl the exprejs tenor and only intent 
of a written deed, might be of dangerous conjequence, 
ejpecially when Juch evidence was given to defeat a 
deed by the counfei, who prepared and drew the fame, 
and becauje it was againjl executors and infants, wholly 
ignorant of the affairs ; and that as to the infants and 
Mary Johnfon, there was no occajion to make them par- 
ties to the fuity nor had anything been decreed as againjl 
D. Ryder. them, and that Francis Leigh, the heir-at-law of the 

Tho. Lut- tejlator, was dead at the flrjl hearing of the cauje. 
'^^*- On behalf of the Refpondent, it was contended that 

Chancellor were agreeable to the rules of equity, and 
that the fame jhould be aiflrmed for the following rea- 
fons : That it appeared by the proofs in this caufe, that 
Sir Stephen and the tejiator adualiy had been and con- 
tinued in the receipt of all the rents and profits of the 
Refpondent's e/lates, of the yearly value of j£900 and 
upwards, from the year 1699 to the year 1725; and 
that they, or one of them, alfo had received other large 
fums of money, belonging to the Refpondent, by fale 
of one of the Refpondent 's ejlates, and by the fale of tim- 
ber fallen on other parts of the e/lates belonging to the 
Refpondent ; and becaufe it had been proved, that the 
tejlator had often injinuated that Francis Leigh (this 
Refpondent's late fon) Jhould have his ejlate of about 
^1000 per annum after his death, in order to prevail 
on the Refpondent and his fon to execute the releafe, 
and declared that he only dejired fuch releafe for his 
own peace and quietnefs, and that the fame Jhould be 
no bar to the Refpondent^s claim ; and that, at and 
before the execution of the faid releafe, the tejlator had 
been told and informed by the counfel who drew the 
fame, that fuch releafe, without an account taken and 
vouchers delivered up, would be of no avail in a Court 
of Equity ; to which the tejlator made anfwer, that 
notwithjlanding fuch releafe given, he would give the 
Refpondent a full and fair account of what money he 
had received for the ufe of the Refpondent, as foon as 
he was able, he then alledging that he was out of 
health and indifpofed : yet the tejlator never had come 
to any account with the Refpondent ; and it was fur- 
ther injijled that the Refpondent had fully proved that 
Sir Stephen had agreed to give the Refpondent 
^1200 as a portion with his daughter, whom the Re- 
fpondent 
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Jpondent had married, on the Respondent's Jettling a 

jointure of ^^300 per annum on his wife, and Jettling 

Juch part of the Respondent's ejlate on her ijQfue, and 

that the Respondent had done Jo. It was alfo an- 

Jweredy That the Jaid Francis Leigh had been made 

a party to the cauje merely out of caution, that he had 

put in his anjwer to the Rejpondent's Jaid Bill, and had 

been jerved with a fuhpcena to hear Judgment, but had 

died without ijjue two days before the firjl hearing of 

the cauje ; but that he was not a necejfary party, the 

whole fee jimple of the tejlator's real ejlates being 

vejled in the jaid Sir Robert Aujlen and Peter Burrell ^ J^^'^i^.,, 

by the Jaid will. 

After hearing counsel on this appeal, it was adjudged nth Feb. 1734. 
by the Lords that the decrees of the Majler of the 
Rolls and the Lord Chancellor jhould be affirmed and 
the appeal di/mijjed. 
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account* 

ONEY charged in 
Equity to the Ac- 
count of the Perfon 
who had the Bene- 
fit of it, II. 
2. Renewinfir Account, Intereft 
Decreed for the Yearly Ba- 
lance of, 184. 

Balance of Account, Cofts 
when given, and to whom, 
199. 

annitioii* 

Whether the Addition of 
Knight be neceflary, in a 
Grant from the King, 267, 

The half Blood entitled equally 
to a Diftribution with the 
whole Blood, 139 to 141. 

98iflinnir« See O^e* 

8lateeinfitt0« 

Agreements not always reliev- 
able in Equity, merely be- 
caufe unresUbnable, z6 to 28. 

appeal* 

1. Appeal for Cofts ill founded, 
if the Merits were againft 
the Appellant, 21. 

2. Appeals are favoured by 
Law, 67. 

3. All Appeals from the Rolls 
are to be made to the Lord 
Chancellor, and Decrees 
made at the Rolls muft be 
Signed or Approved of by 
the Lord Chancellor, to make 
them Decrees of the Court 
of Chancery, 295. 



8lfllaninnit0* See CEffate 2. 
9ttanie]f* 

1. Attomev pleads without Di- 
re6lion,tne Remedy is againft 
him, 21. 

2. Warrants of Attorney are 
not filed for Defendants in 
Indi^bnents, by the Practice 
of the King^s Bench, 171. 

9teiaae* 

In what Cafes an Average is 
to be allowed upon partial 
Lofies at Sea, 23. 



9Bac&aDoe0* See I^IantatUnw* 

1. Tl/HAT Laws of Force 

▼ V in Barhadoei, 40, 

2. Barbadoes is not a Con- 
queft, 39. 

96ac6aiii0# 

Bargains or Agreements not 
alwavs relieved in Equity, 
merely becaufe unreafonable, 
26 to 28. 

9Bacoiu See ]Peec0 anH 

iPertaoe. 

A Baron may be by Writ, 6. 

9Baron ann leme* 

The Ufes upon a Fine of the 
Land of the Wife limited to 
the Heirs of the Hufband, 
who dies before the Wife, 
how to enure, 135 to 139. 

H^zbQm of 9e IPIouo^* See 
«t»e* 

Benefice. 
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iSenefite*. 

A Benefice is not made void by 
a Sufpenfion, 71. 

I. The Nature and Ufe of a 
Bill of Exceptions, and in 
what Cafe the Court may 
refiife to Seal it, 148 etfeq, 

a. The Remedy for the Party, 
if the Judges refiife to Seal 
the Bill of Exceptions, where 
they ought to Seal it, 151, 
157. 

iSiftop. 

1. Whether the Bifliop is a 
Judge of the Learning of a 
Prelentee to a Benefice, and 
may refiife him for Infuffi- 
ciency, 1 14 to 1 34. 

2. For what other Defeas, or 
Crimes he may refufe a Prc- 
fentee, 117. 

X. Penalties of Bonds relieved 

in Equity, 10. 
2. A Marriage Brocage Bond 

relieved againft in Equity, 

98 to 100. 

iSrocace* See iWaniaeet 2. 



C^aiitabfe Qto* 

1. piEVISE to Charitable 
\J Ufes conilrued liberally 
for the Charity, 18 to 31. 

2. Where the Value of the 
Land devifed exceeded the 
Charities fpecified, the Sur- 
plus was applied in Augmen- 
tation of the Charities \ upon 
what words, ibid, 

3. Whether an Appeal lies 
from the Delegates, &c., 141. 

erierft* 

1. Clerk of the Crown in the 
King's Bench, his Duty and 
OfBce, 146. 



2. Chief Clerk for enrolling 
Pleas in the King's Bench, 
his Office, Und. 

3. Chief Clerk for enrolling 
Pleas in B. K, by whom to 
be appointed, 143 to 163. 

4. Cufitis Bre*viumj his Office, 
and in whofe Gift, 146. 

5. Clerk of the Peace, the 
Office, and Origin of it, 204. 

6. Clerk of the Peace, by whom 
to be appointed, 203 to 210. 

7. Office of Clerk of the Peace 
is during good Behaviour, 
and does not become void on 
the Removal of the Cufios 
Ratukrum who appointed 
him, 203, 204, 210. 

ColOctL See SaSttl 4. 

Cone0e0* See (QiOtour* 

1. Colleges, the Power of Viii. 
tors over them, 45. 

2, The Nature of Colleges, 59. 

€vXfaAzz. See j|pi8nt8tioit0» 
Coiniiuniuuii* 

The Nature and Inconvenience 
of Commendams^ 221. 

Cominini Eecoterif* See 
;^anort l&ecoUets* 

Conlifitton^ 

1. Where a Man is bound to 
take Notice of a Condition 
annexed to his Effaite, 65. 

2. Conditional Limitation upon 
a Marriage how conflrued, 
108 to 112. 

ConOHnatlon* See 9Bonli 2. 

ConOable anH iSLufbA* 

1. Court of Conibble and Mar- 
ihal, whether it can be held 
by the Marfhal alone, 78, 
84,86. 

2. The Subjea Matter of their 
Judicature, 80. 

3. Whether a Prohibition lies 
to their Court, 74 to 86. 

4. The 
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4- The Power of their Court 
partly at Common Law, and 
partly by Statute, 79. 

CotiQiuSton* See Jntetpre' 
tation, mau 

ContincencE* Sec limitations^* 

ContiiBution* See Stteraee* 

^mttumac;* 

Contumacy a Caufe to deprive 
the Head of a College, 55,63. 

<ropf^oIli» See iWanoc* 

<rorporatioii0* 

Corporations aggregate their 
Sorts, 57. 

eroa0* 

1. Cofts are no Caufe of Ap- 
peal where the Merits are 
againft the Appellants, 11. 

A. Where there is a Balance of 
Account, when given, and 
to whom, 299. 

Council of 6tate* 

Whether a Council of State can 
legally Imprilbn, 31 to 44. 

Court of Q^onouc* See Con« 
flable ann iiftaxQyal* 

CuQo0 33cet)tum» 

Cuftos Brevium in the King's 
Bench, his OiHce, and in 
whofe Gift, 146. 

Cuftoa i&otuIonim» 

I. The Ufe and Origin of the 
OfBce ot Cuftos Rotidorum, 104. 

1. He is to appoint the Clerk 
of the Peace, 103, &c. 



S)ama0e0» 

i.TTTHERE Damages are, 
W or are not, neceflary to 
be found in Trefpafs, &c., 
154. 



*. Whether a Releafe of Da- 
mages prevents Error, 256. 

Debtor anti Creditor* 

Money charged in Equity to 
the Perfon who had the 
Benefit of it, 21. 

Dem* See JFine» 

OfBce of Premifes and Haben^ 
dum in a Deed, 258. 

Det)ife« 

1. Devife to Charitable Ufes 
conftrued beneficially for the 
Charity, 28 to 31. 

2. Devife oi Nfw^Ri'uer Shares 
to A. not faying, and to his 
Heirs, whether a Fee paifes, 
or only an Eflate for Life, 
261 to 266. 

3. In conftruing a Devife, the 
Nature of other Legacies or 
other Parts in the fame Will 
are confiderable, 249, 264, 

S)i0nit;* See IPeer0 anH 
Penraee* 

Feodary and Officiary Digni- 
ties, I. 

Difttibution* 

The half Blood is entitled to a 
full Diftributive Share of In- 
tcflates' Eflates, 139 to 141. 

Donatite* 

How a Donative may be made 
Prefentative, 232. 

DotDer« 

1. Whether Dower may be de- 
feated by a Term attending 
the Inheritance, 89 to 93. 

2. What Dower is, at Common 
Law and in Equity, 91. 

3. Whether a Statute prevents 
Dower, ibid, 

4. Whether a Mortgage pre- 
vents Dower, 92. 

5. Whether Dower in Equity 
ofaTniftEfbte, i^i</. 

6. Dower lies not oir the iongefl 
Term for Years, ibid. 

Elegit. 
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I.TX7HEN given by Sta- 
▼ V tute, 06. 

2. Mud be choien by the Plain- 
tiff; ibid, 

tttm* 

I. From what Courts, and to 
what Courts, Error lies, 4a, 
71, 14a. 

z. Error to reverfe a Judgment 
for High Treafon, for want 
of ipfo 'vrvente in the Judg- 
ment, 163 to 176. 

3. Error to omit agaimfl the 
Duty of Allegiance f in an I n- 
diftment of High Treafon, 
138 to 244. 

1. Whether a Term for Years, 
limited to attend the Inherit- 
ance, (hall, in Equity, (land 
in the way of Dower, 89 to 

93. 
1. Whether an A(rignment of a 
Term to B, after the Death 
of if. for the Reddue thereof, 
be good, 151 to 261. 

®i:ception0* See iSill of 
^]rception0* 

(Sxci^equer«^ouct* 

The Prafticc in the Exchequer- 
Court in Relation to the 
Preference of an Outlawry to 
a Judgment not extended, 
93 to 98. 

®xcife» 

Commidioners of Excife have a 
limited Jurifdidlion, 69. 

a^xecutioitf 

1. There are Judges who mi- 
nifterially execute their own 
Judgments, 77. 

2. Whether an Outlawry on 
Mefne Procefs (hall be pre- 
ferred to a Judgment not ex- 
tended, 93 to 98. 



®irecutor« 

An Executor(hip may be li- 
mited, 66. 



lalfe Smprifonment* 

WHETHER an Aftion 
lies for falfe Imprifon- 
ment in the Plantations in 
America^ 3 1 to 44. 

Sim. 

1. Ufes of a Fine of the Lands 
of the Wife, to the Heirs of 
the Hu(band, who dies leav- 
ing the Wife, how to enure, 
135 to 139. 

2. When no Ufe is declared, the • 
Ufe of a Fine refults, 137. 

3. By what Deed or Deeds the 
Ufe of a Fine may be de- 
clared, 181 to 188. 

4. Deed and Fine are but one 
Conveyance, 184. 

5. Where Averments of the 
Ufe of a Fine are allowable, 
or not, 185. 

6. Where the Ufe of a Fine 
arifcs without Deed, 186. 

JFuneral0* 

Whether a Ri?ht of Marihal- 
ling Funeraus be properly 
cognizable before the Court 
of Honour, 84, &c. 



tfnmt0 of tl^e IRiiia» See 
fi(tn0* 



it^benHum* See S)eeii* 

K^alf'SSIooli. See Diftribu* 
Hon* 

WHETHER an Heir at 
Law (hall be favoured 
againft a Devife to a Charity, 
28 to 31. 

Herbage. 
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f|^R&aae» See ZAt^u 

l|^eiiita]iinit0* 

Hereditaments comprehends 
Honours, 7. 

^\qb Vrrafon* See VUtsXm* 

ftonotii0» See ]9rR0 an) 
IPeRa0e» 

For Coart of Honour, See 
^onftabU ann ^ftaiflal* 

il^pitaL 

1. Hofpitals, their Nature, 59. 

2. Lay-Hofpitals, how their 
Rights tried, 67. 

q^ultenli anH flSife* See 
SSaion ann jFnne* 



Snliifisnctit* 

INDICTMENT of High 
Treafon ought to charge, 
againft the Duty tf fds AUe^- 
ance^ or elfe the Omiffion 
will be Error, 138 to 244. 

3[ntereft« 

I. Intereft decreed for the 
Yearly Balance of a Renew- 
ing Account, 184. 

%, Intereft Mone]^. InterpreU- 
tion of, in a Will, 190. 

3lntciptrctatiofi« 

Words to be Interpreted by 
thofe who are moft converfant 
about their SubjeA Matter, 
&C., 150. 

ScetattH* 

1. /r/iW/ dependent upon £11^- 
landy 4.2 and loi ta 108. 

2. By whom the firft Trading 
Cities in Ireland were built, 
102. 

3. /r//^</comparedtoaCounty 
Palatine, '^inJL 



4. Not to be (aid a conquered 
Countv, 103. 

5. May be called a Plantation 
or Colony, ibid, 

SuDament* 

1. Judgment at the Common 
Law to be given by the Houfe 
of Lords, on Reverial of a 
Judgment on a Writ of Er- 
ror, 72, 73. 

2. Whether Outlawry on Mefne 
Procefi ihall be preferred to 
a Judgment not extended, 93 
to 98. 

3. The Authority of former 
Judgments, of what Weight 
in legal Determinations, 130. 

4. Judgment in High Treafon 
is inter at to order the Bowels 
to be burnt, while the Offen- 
der is yet Unmigf 163 to 176. 

5. The Judgment in High 
Treafon is alfo to contain 
tAat his privy Members be 
cut off, 241. 

JvaitftMim* See lLoni0» 

1. Jurifdi6tion of the Council of 
State in Barbadoes^ 3 1 to 44. 
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obferved, or the Proceedings 
will be coram mm Jtu&ce^ 64. 
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Court, 65. 
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in pleading, ibid 

5. JurifdiSion of the Court of 
Honour, what, 74 to 86. 

6. Jurifdi&ion of the Houfe of 
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108. 



IRina* 
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JL his Crown, 13. 
s. His Pk'erogative is P8ut of 

the Law, 97. 

3. What Mifrecitals in his 
Grant (hall hurt, or not, 267 
to 283. 

4. The King may be deceived 
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I. Error lies from the King's 
Bench either to the Exche- 
quer-Chamber, or to Parlia- 
ment, 7%. 
1. Office of Chief Clerk, for 
enrolling Pleas there, in whofe 
Grant, 143 to 163. 

3. Clerk of the Crown in the 
King's Bench, his Office and 
Dutv, 146. 

4. Cu/ioj Brevium^ his Office, 

Rxdofrt* See 9limtion« 



ILimitation0* See Conation, 

i.TTZ HETHER the Ufes of 
T V a Fine of the Land of 
the Wife, limited to the 
Heirs of the Hulband, who 
dies before the Wife, ihall 
enure to his Heirs, x 3 5 to 1 39. 

ft . Contingent Limitations after 
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petuity, 176 to 180. 

ILotli0* See Peets aitu ]peer> 

X. Houfe of Lords to give 
Judgment on Reverfal by 
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below ought to have given, 

7», 73. 
ft. Their Jurifdi£Hon over Irg. 
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x.T¥7HETHER Equity will 
T T compel the Lord to 
hold Plea to reverfe a Re- 
covery, 86 to 89. 

ft. The Method is by Petition, 
in Nature of a Writ of falfe 
Judgment, 87. 

iWaxriase Slotennntc* 

X. A Marriage Agreement very 
Advantageous to the Wife, 
not relieved in Equity, there 



being no Impofition, fi^r., 16 
to 28. 
1. A Marriage Brocage Bond 
relieved againft in Equity, 
98 to 100. 

3. Conftruflion of a Condi- 
tional Limitation upon a Mar- 
riage, 108 to lift. 

4. Where Releafe to be given 
up and an account taken, 303. 

iWet^ant* See VtaHe* 

iWiCmital* See Binst Sea. 5. 

;|ttottg88t* 

What is the Intereft of the 
Mortgagee, 92. 



J^on Cotnpo0 Mentis* 

I. TT7 HETHER the Afts 
W of a Pcrfon Noh Com- 
pos Mentis be all void, or 
voidable, 193 to 198. 

2. No Man can (hiltify himfelf, 
and why, 195. 

ir9otice* 

Where a Man is bound to take 
Notice of a Condition annex- 
ed to his Eftate, 65. 



HDbOaatian^ See 9Bonli» 

OCCUPANCY a good 
Title to an uninhabited 
Country, 40. 

SDminatioii* 

Whether Ordination be a fuffi- 
cient Proof of Learning, x 1 6. 

' ^tlatpn?« 

1, Whether Outlawry on 
Mefne Procefi (hall be pre- 
ferred to a Judgment not ex- 
tended, 93 to 98. 

2. What Forfeiture, &c, it in- 
duces, 97. 

Parliament. 
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I9axltamcnt« See lLotli0* 
]pen0 anH IPeetaee* 

i.TTZHETHER a Peerage 
W can be furrendered, 
barred by Fine, or forfeited, 
1 to 14. 

a. Peerage is a Perfonal Digni- 
ty annexed to the Blood, 
1,2. 

3. Peerage if within the Statute 
di Domjj i» 7. 

4. The Publick interefted in 
the Peers, and why, 2, 12. 

5' Peerage not governed by the 
Ordinary Rules concerning 
Inheritances, 2, 12. 

6. Baron or no Baron, how tri- 
able, 3, 5, 12. 

7. Peerage muft be limited ac- 
cording to the Rules of Law, 
6. 

8. Peerage is conferred by the 
King only, 10. 

9. When an Honour firft en- 
tailed by Patent, 12. 

Penalties of Bonds received in 
Equity, 20. 

I^eipetuit;. 

Perpetuity to be avoided, 177, 
178. 

ipiantatioiui* 

I. What Laws in Force in the 

PlanUtions in Amtrica^ 31 

to 44. 
ft. Whether an Aflion lies here 

for hXit Imprifonroent there, 

Ufid, 

1. Where the Jurifdiaion muft 
be (hewn in Pleading, 65. 

2. Pleading in a i^iw^/»^^«f, 
114 to 134. 

3. Nicety of Pleading the Judg- 
ments of Courts, not fo great 
as formerly^ 121. 

4. Difference between pleading 
a Negative and an Affirma- 
tive, 126. 



5. Reafon for Certainty in 
pleading, 134. 

]Preceiient0* 

What Weight Precedents are 
to have, x 30. 

lPtemiffe0« See DecH* 

1. The King's Prerogative is a 
Part of the Law, and why, 96. 

ft. What Prerogative the King 
has in prefentine to a Church, 
from whence he promoted 
the laft Incumbent, 211 to 

*37. 

3. Whether the Prerogative 
(in Sea. 2.) be fatisfied by 
granting the Church in Com" 
mendam for more than fix 
Months, 218, 235, 236. 

4. Whether the Prerogative in 
Sea. 2. be an antient Pre- 
rogative, 214, 235. 

5. Where the Prerogative (hall 
not prevail againft an Aa of 
Parliament, 230. 

6. The Reafon of the Preroga- 
tive, (above Sea. 2.) 233. 

I^tcfenatioii anH IPrcfentee* 
See ^uare InpcHit* 

1. What the Sufficiency of 
Prefentees required by the 
Canons, 131. 

2. For the King's Prerogative, 
See ]9tno0atitoe» Sea. 3, 4. 

l^Hndpal anH Sncilient. 

The Trial of the Incident fol- 
lows the Trial of the Princi- 
pal Matter, 67. 

1. The Rea(bn of Prohibitions 
in general, 82. 

2. Whether a Prohibition lies 
to the Court of Honour, 74 
to 86. 

I9ec«90ttDn«^eim* See 3u» 
liiBHiCKoiit 3* 

Quare 
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How the Sufficiency of 
the Learning of a Pre- 
fentee to a Benefice, is to be 
tried, 114. 

. What are fuffident legal 
Exceptions to a Prefentee, 

"7. 
. The Nature of a material 
good Traverfe in a S^tmre 
In^dit, 278. 



1. /COMMON Recovery in 
V^ a Manor, if Reveiiible 
in a Manor, and in what 
Cafes, 86 to 89. 

A. Recoveries rather notional 
than real| 87, 88. 

Bdcafe^ See iWaniaae 
Slateetnmty 4. 

Kmocation* See 8901 2, 5. 

IKoito. See 8lppcal0t 3. 



THE Nature of the Autho- 
rity of Commiflioners of 
Sewers, 64. 

The SheriiTs Turn when to be 
held, 64. 

ftlanurr* 

I . Slander of a Juftice of Peace, 
by faying he is dila£Pe£(ed to 
the Government, not A£tion- 
able, 15 to 19. 

3. Rules concerning Scandalous 
Words, 17. 

3. An Action on the Cafe for 
Slander will not lie in a Pye- 
powder Court, 65. 



6tatutr0« 

I. Where a fubfequent Statute 
may repeal a former by Im- 
plication, 224. 

1. Where the King may be 
bound by a Statute, tho' not 
named in it, 223. 

Stirplufage in a Declaration is 
not to vitiate, 273. 

Surrender of a Peerage not al- 
lowable, 13. 

6u(peiifion« 

Sufbenfion from an Office or 
Benefice, what it is, and 
whether it makes a Vacancy, 
7»- 



Venn for jpeac0* See Oftate* 
Sit»e. 

TITHE is due for Herbage 
for Cattle fatted for Sa&, 
which had formerly been 
Beafts of the Plough, 244 to 
246. 

Vtane* 

Whether Average muft be al- 
lowed in all Cafes of partial 
Lofles at Sea, 23 to 26. 

Vtabnfe» 

The Nature of a material good 
Traverfc, 277. 

Vceafon* 

1. In High Treafon, the 0£Fen- 
der is, imtir ^, to be ad- 
judged to have his Bowels 
burnt, Ae yet living, 163 to 
176. 

2. The very Eflence of High 
Treafon is, that *tis againft 
the Duty of Allegiance, 241. 

Trial. 
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I. Of Peerage. See I^eeraae* 
a. Trial of Incidents follows 

the Trial of the Principal, 

67. 



(Bacanc;* 

WHETHER an Office or 
Benefice be made void 
by a Sttfpenfion, 72. 

Qariaiice« 

Variance between the Writ and 
the Declaration, where fatal, 
or not, 21 A. 

(Bifcount* See 9eex0 anH 

Vifcounts how created, 6. 

QiOtoca* 

I. The Power of Vifitors of 

Colleges, 45 to 74. 
1. The Judgments or Sentences 

of Vifitors not examinable in 

WeftmnJUr^haU^ 57. 

3. Where the Founder doth 
not appoint a Vifitor, the 
Founder and his Heirs are 
Vifitors, 58. 

4. The Power of Vifitors two- 
fold; to vifit ex officio J and 
hear and redrefs Complaints, 

5. Vifitation obftni6led by the 
Contumacy of the Viiited, 
not to be deemed a Vifita- 
tion, 43. 

6. The Prefumption is in Fa- 
vour of Judiaal Proceedings, 
61. 



(Bd)* See Glacanc;* 

Whether the Afts of a Perfon 
N9m Compos Mentis be void, 
or only voidable, 194. 

I. Ufes of a Fine to the Heirs 
of the Hufband (of the Land 
of the Wife), he dies before 
her, how to enure, 1 3 5 to 1 39. 

A. Springing contingent Ufes 
what, 138. 

3. By what Deed or Deeds the 
Ufe of a Fine may arife, 181 
to 186. 

4. Where the Ufe of a Fine 
may arife without Deed, 186. 



tmiU SeeS)et)ife« 

i.TT[7HETHER aWiU can 
▼ V be revoked by a fub- 

fequent Will, the Contents 

whereof are not known, 188 

to 191. 
1. Subfequent Will revokes a 

former, 189. 

3. Military Wilb in the Civil 
Law, Und. 

4. Difference between Wills 
and Codicils, 190. 

5. Where a Teffator, after 
making his Will of Lands by 
a Deed alters his Eftate, it is 
a Revocation fro tantOp 201, 
ao2. 

6. Will in a Foreign Lan- 
guage, how to come at the 
true ConflrudUon of it, 246 
to 251. 

7. In conflniing a Will, the 
Nature of the other Lega- 
cies, contained in it, is con- 
fiderable, 249, 264. 

8. Interpretation of Will as to 
interefl money, 290. 
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